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Martina, Quinn P.A., (DennisHubbard of Amherst& M. O’Dris-
bybrief), plaintiff.coll on the brief for the

P.A.,Kerrigan (Richard Gagliusoof onHamblett & Nashua C. the
bybrief), forbrief the defendant.

Batchelder, in thisJ. The issues case involve the extent of the
duty premisescontractual of the todefendant-lessor restore burned

damages plaintiff-lesseeand the amount of that are due to the for
arisingprofits duty.lost from the defendant’s breach of that Trial

jury Superiorin (Pappagianis, J.)without the inCourt resulted a
plaintiff $131,500 profits.verdict for the and ofan award for lost

The defendant’s motion to reconsider and set aside the verdict was
presents (1)denied. The defendant two issues for our review: wheth-

supportiser the evidence insufficient to a verdict thethat defendant
lease; (2)breached the and whether the trial court erred in award-

ing damages profits.for future lost
plaintiff operated yearsThe had a restaurant for four in the build-

ing 1, 1982, plaintiffleased from the defendant. On October the
years, pursuantrenewed the for paragraphlease five to three of the

night 11, 1982, severely damagedlease. the ofOn October a fire the
building. fire,defendant’s Prior to the the restaurant had never

profit.made a
Approximately plaintiff broughta month complaint,before the its

began buildingthe defendant to reconstruct the as an office. The
plaintiff specific performance paragraph lease,sued for of 15 of the

compelledwhich it claimed the defendant to rebuild the restaurant.
plaintiffThe profitsalso sued in the alternative for lost due to the

However,defendant’s failure to restore the plaintiffrestaurant. the
attempt enjoindid not anyto purposereconstruction for other than

Thus, trial,as a restaurant. buildingat the time of the had been
office, specific performancerebuilt as longeran so practical.was no

paragraphThe trial court lease,reviewed 15 of the which instates
pertinent part:

premises“In the event totallythat the leased shall be de-
stroyed damagedor repairs... shall be so that and

accomplishedrestoration periodcannot be within a of
ninety (90) days repairsfrom the start of such and restora-
tion, . . . this automaticallyLease shall terminate. ... In

premisesthe event damagedthe leased shall be so that
repairs and accomplishedrestoration can be within a
period ninety days(90)of repairsfrom the start of such

restoration, repairs diligentlyand such begunshall be
substantially completed byand periodLessor within said
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this in in withand lease shall continue effect accordance
its terms ....”

interpreted language ninety-dayThe court this to mean that the
begins,must when at the datecount commence reconstruction not of

fire, beginning cleanup orderingandthe not at the of or of mate-
premisesrials. The trial court then found that the could have been

daysninetywithin ofrestored the commencement of reconstruction.
Accordingly, the court concluded that the haddefendant breached

duty plaintifftoher restore the restaurant and awarded the his lost
five-yearprofits for lease courtthe term. The found that the restau-

strongpointrant had a break-even and therereached was evidence
bookings, profit expected.beof future from which a could

argues judge’s interpretationthat trialThe defendant the of
findingparagraph was andof the lease erroneous that his15 that

premises ninety days unsupported byinthe could be restored was
arguesthe evidence. defendant further that even if sheThe did

duty, by failing payplaintiffher tobreach the had earlier breached
rent, excusing performance. damages,thushis her On the issue of

argues profitsthe defendant that there-can be no award for future
plaintiff’s profit.the neverwhere restaurant had earned a

reviewingnotinganalysis by in a decisionthatbegin ourWe
would haveby superior is not whether wecourt our standardthe

person ascould find thedifferently, reasonablewhether afound but
728,Wentworth, 727, 497Cutting 126 N.H.v. Towncourt did.trial of

Dunbarton,839, 121 N.H.v. Town(1985) (citing Durant840A.2d of
140,357,352, (1981)).144430 A.2d

contract,aa lease asthat we will construeWe have held
292, 294,Griffin, 668,Turcotte v. (1980),120 N.H. 415 A.2d 669 and

ultimately for thisa matter of lawmeaning contract isof athat the
174-75,171, 443decide, McCarthy, A.2dv. 122 N.H.to Bakercourt

languagereviewing givewe will its138, contract(1982). In a140
parties’ Thiem v.interpretation the intentions.that best reflectsthe

However,602, 115,598, (1979).Thomas, 118A.2d119 406N.H.
byconcerning was intendedquestion of whata factthere is“[w]hen

bycontract, dispute is resolved theto bea theterms withincertain
byfindings supported thefact, upheld if evi­will beof whosetrier

666, 671,Dover,City A.2d124 N.H. 475Zoppo v.R. Co.dence.” of
418-19,Wentzell, 416,Peabody 123 46212, (1984) (citing N.H.v.16

105, (1983)).A.2d 107

lease, paragraph 15Turning we observe that ofnow to the
byambiguous exactly is the “start ofwhat meantthe lease leaves

Furthermore, say any-notit doesrepairs restoration.”andsuch
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feasibilitything may ofwho determine the reconstruc-at all about
trial, litigatedninety-day period. on thein At the defendanttion a

or, latest,begantheory period on the date of the fire at thethat the
begin up fire debris and orderthe date she could to clean theon

plaintiff’s experts,replacement reconstruction on thematerials. The
hand, expressly cleanup from their time esti-excluded timeother

divergence, judgetrial looked to thewith this themates. Confronted
repairs”language start of suchof the lease and concluded that “the

reconstruction,of after the debrismeant the actual commencement
prepared.materials We can-had been removed and the restoration

say judge’s conclusion was unreasonable or errone-not that the trial
that, possiblefurther note when reconstruction is withinous. We

ninety days, requires only repairsparagraph the be substan-15 that
Thus, that, lease,tially completed appearsin time. it in the thethat

parties using ninety-day periodwere the as a measure of the sever-
ity damage resumingof rather than as a deadline for restaurant
operations. j

plaintiff presented expert testifytwo to toThe witnesses ás the
them,premises.time needed to rebuild the of Edward Fill-One

more, performedstated that he had fire restorations on similar
buildings building pre-and that he could restore the to.' its
conflagration sixty eighty days.conditions within to He statedalso
that, dealings suppliers eighteenbased on his with over the course of
years buildings,of construction of similar he could obtain the

delay.needed materials without
plaintiff’s expert, Pomerleau, generalThe other Ronald a contrac-

tor, buildingtestified that the construction of the restaurant was
very largeof a house.that He testified that the restoration would

longer eighty-one daystake no than and indicated that much of the
simultaneously, reducingwork could be done thus the total time

completion. arguesforneeded The defendant ifthat the work would
eighty-one working days, ninetytake then it would take more than

Nonetheless,days.calendar it was not unreasonable for the trial
judge findto that a realistic reduced schedule would have been less

ninety days.than

judge expert presented byThe trial listened to witnesses
defendant, persuasive plaintiff’s.the but found them less than the

position persuasivenessThe trier of fact is in the best to measure the
credibility compelledand of evidence and is not to believe even

Home,Clearing Khoury,uncontroverted evidence. 93 Inc. v. 120
346, 350, 671, Woollett,(1980) (citing CraginA.2dN.H. 415 674 v.

202, 206, 457, (1962)).104 A.2dN.H. 182 460 Based on a review of
court,the entire record before the trial we find no abuse of discre-
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tion, persona find as the trialand conclude that reasonable could
did, premises could have been restored within thecourt that the

ninety-day period that had committed aand the defendant therefore
ofbreach the lease.

damages,examining wethe issue of note the defendant’sBefore
argument that, lease, plaintiffif she the theeven did breach

any breach,before thus excus-defaulted on its rent she committed
contrarying toperformance.her is extensive evidencefrom There

entirelyassertion, rejectionthis and the trial court’s of it was
reasonable.

damages.Lastly, previouslycome to the of havewe issue We
awards,reviewing damage we will the evi­held that “in consider

”light prevailing party.’‘in most to the Petrie-­dence the favorable
120, 124, 1167,Butterfield,v. 122 441 A.2dClemons N.H. 1170

34, 37, 1124,(1982) (quoting Phillips,v.Martin 122 N.H. 440 A.2d
32,(1982)). Hooijdonk Langley,noted in Van v. 1111126 We N.H.

34, 798, “any undertaking(1971)274 A.2d that to establish799-800
gains prevented likely difficultytothe amount of future is encounter

requirementsatisfying certainty proof.”in the of reasonable of
However, respectstated there that real with towe also issue“[t]he

testimony witness whetherthe of the was . . . there was sufficient
opinion profitsrelevant that his as to future serve todata so could

34,resolvingin A.2daid uncertainties.” Id. at 274 at 799.

asserted the had lostThe defendant at trial that restaurant
However,money during year operation. plaintiffof its the tes­each

improved steadily, quicklyexpandedtified that its had hadbusiness
fire,during preceding hadthe five months the reached the break­

everypoint gave prospect growth.of continued This tes­even and
timony by any byandwas witness was corroborateduncontradicted

stockholder,principalplaintiff’s who had investedthe mother of the
money plain­professional inher talents the restaurant. Theand her

experts projectionstheir on extensive financial data andtiff’s based
presentedclear Evidencewere able to establish trends. was also

fire, facilitythe the the wasthat at time of October functions
already saybooked for the whole month of December. We cannot

calculating profits.insufficient for lost Inthat there was an basis
Hooijdonk, upheld profits for awe an award for lost futureVan

Nashua,operated onlyfor two months. Inbusiness that had Wilko of
Inc., 843,Realty, (1977), weInc. v. TAP 117 379 A.2dN.H. 798

Kentuckyupheld profitsan for lost for a Friedaward future
restaurant, hadfranchise and for a Chinese both of whichChicken

yet presentedopened,even the financialnot where the franchisee
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Kentuckyrecords of similar Fried andChicken franchises where
proprietor presentedof testimonythe the Chinese restaurant the of

operateda local restaurateur who a similar establishment. Id. at
850, contrast, Rytman,A.2d In in379 at 803. v.Whitehouse 122 N.H.
777, (1982), upheld profits451 A.2d we370 master’s ofa denial lost

plaintiff produce anyfor a chicken-raiser when the had failed to
supportto assumptionevidence his priceessential that the market

drop,of chickens assumptionwould not and when that was contra-
by bydicted the plaintiff’sdefendant’s witnesses evenand the own

case,present onlyconduct. In the since the evidence was not far
stronger Whitehouse,than in but formed an even more conclusive

predictionforbasis than was Hooijdonkthe case in either Van or
Wilko, presentedsufficient supportdata was to the court’s award of
damages. Accordingly, we affirm trialthe court’s decision.

Affirmed.

All concurred.
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