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Merrill, Winer,Stephen attorney general (StevenE. L. assistant
attorney general, orally),on the and for thebrief State.

Green, defender, Concord, byappellateJoanne assistant of brief
orally,and for the defendant.

Souter, Following jury Superior {Bean,a trial in the CourtJ.
J.) robbery,the defendant was convicted on two counts of bank RSA

allowingjudgeappeal, the trial erred in636:1. On he claims that
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robber, denying ainidentify in the andhim court aseyewitnesses to
affirm.verdict. Weto set aside themotion

SavingsVillage1982, the24, lone robbeda manOn November
by employeesfourIpswich, he observedin where wasNewBank

policethroughout robbery. later showedthe Thecustomeroneand
not of thearray photographs did include oneof thatwitnesses anthe

identify thedefendant, although employee purported tonoand
to thephotographs, noted similaritiessome of themfrom therobber

employees that the wasrobberfeatures. The recalledrobber’s
tall, and a mediuminches and six feet hadfive feet sixbetween

hair;face, threebuild, pocked red-blondeor anda reddish
wig, noted thathair and oneemployees observed that the was a

protruded from it.hair had beneathbrown
robbery, appeared at theoneA week after the Richard Chisholm

away the nearestfrom bank’sservice located farthestdrive-in stand
buildingtheemployees within andTwo observed him fromwindow.

chargedAlthoughas he was arrested andidentified him the robber.
theyrobbery, employeeslater realized thatwith the a month the

again bywrong person, was robbedthe when the bankhad accused
recognized hadthe same one whoman whom some of them asa

employees present atthe crime. Two of the fourcommitted earlier
first, descriptionsrobbery of thesecond had witnessed the andthe

givengivenperpetrator by with thoseall four were consistent
before, wig.except place thein ofthat a hat was described

incident,eighteen policethemonths after this secondSome
includingarray photographs,employeesfive of the a new ofshowed

photo-the defendant’sone of the defendant. Two of the five selected
though complete certainty;robber,graph of theas that the not with

thoughtphotographdid butother three not select the defendant’s
photographs tosimilar the robber’s. Atother showed some features

trial, objection, employeessix whoover the defendant’s of theeach
observed one the defendant as thehad or both robberies identified

robber, high degree certainty.offour them with a of
conviction,A week after withthe trial ended the defendant’s the

jury panelforeman on the in venire whichdefendant’s was the from
jurya was to be chosen for another criminal case. In course ofthe

questions judge sig-voir dire he answered from the trial about the
testify.nificance of an indictment of toand a defendant’s failure

colloquy, judgetheAfter the excused him for cause.
Upon learning this,of counsel for defendant in this casethe

requestedmoved to set the verdict aside and a new trial. The
quote juror’s testimony,defendant’s motion since nodid not the

transcript prepared point;of the voir dire had at norlater been that
attempt juror supportdid the defendant call to the in ofto the stand
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any simplymotion, other evidence. Defense counselor to offerthe
stating thatjuror afterhad been excused for causethat theclaimed

and that a de-evidence of a crimeindictment washe “believed an
testify courtshowing guilt not at trial.” Theif he didis hisfendant

preparationthe oftime orderedand at the samedenied the motion
understandingdire,juror’s thelater voir ontranscript of thethe

is,appeal. (That thein thisin the recordit would be includedthat
of evidence that was none-benefiton the motion withoutcourt ruled

disapprove.)practice weappeal, a thatontheless to be considered
objection identi­to his in-courtthe defendant’sfirst withWe deal

suppressed on thefication, have beenhe claims shouldwhich
outweighedresulting errorprejudice fromground that the risk of

testimony. R. Ev.eyewitness See N.H.probative value of thethe
arguenotrecognize the defendant doesimportant thatis toIt403.

pre­by any improperwere taintedthe in-court identificationsthat
line-upcorporeal ornoprocedure. There wastrial identification

array,photographicsecondshow-up, no claim that theand there is
any waysuggestive in thatcontaining picture, wasthe defendant’s

v.may in-court identification. See Simmonshave tainted the later
209,Allard,States, (1968); v. 123 N.H.State390 U.S. 377United

denied, (1983).213, 259, 262, cert. 464 933A.2d U.S.459
rather,argues, should havethat the identificationsdefendantThe

variety circumstances thatof factualbecause of abeen excluded
outweighinsignificant theirprobative toforce toorendered their
robberies;lapse years the theof two sincepotential for error: the

during period; thethisto see the defendantfailure of the witnesses
witnesses; inabilityby thetwoof Chisholmmistaken identification

photograph in theidentify the defendant’sthree witnesses toof
during priortrial of thearray; witnessesthe exhibition to thesecond

posi-array containing picture; and thethe defendant’sphotographic
companyin the of defenseat the defense tabletion of the defendant
during pretrialcounsel, dis-come to knowwhom the witnesses had

covery proceedings.
of the identi-Obviously, weakened the valuethese circumstances

theyfications, steps to minimize the riskscould have been takenand
pretrialpolice, example, conducted apresented. for could haveThe

court, in such a closeline-up; in the exercise of its discretionor the
held,case, in order to test the wit-ordered that one becould have

hearing jurypresence of thea outside thenesses’ recollections. At
spectator thein the section ofdefendant could have been seatedthe

courtroom, among appearance, when eachpeople of not dissimilar
recognized photo-robber. And theif he or she thewitness was asked

array witnesses in courtgraphic not have been shown to theneed
eliciting the in-court identifications.before
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possibilities forBut it does not follow from these better
unreliable to theprocedures that the actual identifications were

Ober, 381,inadmissibility.point v. 359 A.2dof See State 116 N.H.
weakeningagainst(1976). As the factors that the defendant624

raises, countervailing reliability.there were indicia of Each witness
goodopportunityat observe the robber inhad least one extended to

distraction,lighting and two witnesses observed the robberwithout
immediatelytwice. Each witness described the robber after the

incidents, substantially agreed describinginand all his face and
Chisholm,Although misidentifyphysical two didbuild. witnesses

they immediately seeingown on therealized their errors robber a
188,Biggers, (1972) (list­second time. See Neil v. 409 199-200U.S.

ing bearing reliability eyewitness’s identification).on offactors an
circumstances,these the in-court identifications cannot beUnder

reliability requireconsidered so bereft of as to exclusion.
only adequate opportunityWe need add that there was at trial to

ofaddress the serious issue of the soundness the identifications.
clearly brought throughof outBecause the sources concern were

subjected jury’s scrutiny,cross-examination and to the the case is
procedurepretrial effectivelyinunlike the classic instances which

any opportunitybars the defendant from for effective cross-
examination to connection between unduedemonstrate a causal

suggestivenesspolice and final witness identification. See United
Wade, 218, (1967).v. 235States 388 U.S.

turn attention nowWe to the defendant’s motion to set the verdict
juror’s post-trialaside because of the statements that an indictment

was some evidence of crime and a defendant’s silence some indica-
guilt. argueappeal,oftion In this the defendant does not for relief

evidentiaryonbased the statement about the character of the
indictment, entirely juror’s sig-restsbut on the answers theabout

transcript pointnificance of a defendant’s silence. The on that com-
questionsprises these and answers:

“The youCourt: Do understand that [the defendant]
[.Dalianis, righthas an testify?absolute not toJ.]

Yes.[The Juror]:
The you agreeCourt: Do concept?with that
[The Yes.Juror]:
The youCourt: What would ifthink he chose not to

testify?
Showing guilt.his[The Juror]:

The Court: Excuse me?



736

Showing guilt.his[The Juror]:
you yourDo think that would affectThe Court:

decision?
might. say yesIt I couldn’t or no.”[The Juror]:

thein this is to delineate the issue thatthreshold task caseOur
raise, beyond general that the ver-seeks to his assertiondefendant

set motion before the trial courtdict should have been aside. The
legal theory, simplyany that theto and claimedfailed articulate

of the Constitution of thesixth and fourteenth amendments United
States, part I, Hampshireof ofand article 15 the Constitution New

inpleaded. In his filed thisthe briefa new trial on factsmandated
claim isonly of of the defendant’sappeal indication the naturethe

421,Cere,entirely holding v.upon the of State 125 N.H.his reliance
approach,the(1984). As we understand defendant’sA.2d 195480

juror’sthetwo theories: eitherrelief one or the other ofhe seeks on
disqualified jurorfinding as a atrequire he wasanswers a thatlater

tried; juror’sor answersthis case was theearlier time whenthe
departed the court’sfinding fromrequire a that he must have

thoughtengaged impermissiblein orinstructions and erroneous
holdingreaching guiltyprocesses in in this case. Ourthe verdict of

Cere, however, support of eitherin does not the defendant’s assertion
theoryalternative of relief.

refusingjudge in towe that the had erredIn Cere decided trial
any ofsupplement jury dire in to determine whetherhis voir order

disqualified inpanel previously found thevenire had beenthe
holdingjury prior thatof in a case. assumedselection Ourcourse

disqualified proceed-panel in earlierof the had been found thesome
obeying they unwilling to the court’sbecause or unablewere

case,proofof in a and weinstructions on burden criminalthe
any panelists have been removed then andobserved that such should

panel. that when counsel had at-there from the venire We held
individuals,any disqualifiedtempted identify previouslyto of the

maygiven judge timelyhad notice that some of themand the trial
finding anypanel, a such hadhave remained in the that individuals

subsequently juryin the entitle the defendant to a newserved would
trial.

however,not, purport relieve a of hisdid to defendantCere
jury by holdingresponsibility of his that aat the time own selection

finding necessarilydisqualification aslater of would relate back so
recog-important,moreto taint an earlier trial. What is even Cere

determining disqualification,for is not satis-nized a standard which
us,by testimony transcriptrecorded in even tak-fied the the before

ing testimony true at face value.that as
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personsquestions “identify[voir dire to thosemandated twoWe ]
jury Cere, 425,qualified supranot for service . . . at 480 A.2d at

prospective juror beingfirst198. The asks whether the believes that
charged probable guilt givingwith crimea indicates rise to a

innocence;prove juror holdingtoburden the second asks whether a
applysuch an initial belief could the court’s instructions to afford

the presumption placedefendant the of innocence and to the burden
proof beyondof upona reasonable doubt the State.

Although clearlyisit within the court’s discretion to excuse a
panelist questiontowhose answer the first indicates a belief that a
charge implies guilt, disqualificationof crime some evidence of is

required panelist question bynot unless the answers the second
indicating inability unwillingness applyan or to the correct consti­

See, e.g.,tutional instandards described the court’s instructions.
Witt, 412,Wainwright (1985) (quotingv. 469 U.S. 420 Adams v.

Texas, 38, juror may(1980)) (“a challenged448 U.S. 45 not be for
capital punishmentbasedcause on his views about unless those

prevent substantially impair performanceviews would or the of his
jurorduties as a in oath”);accordance with his and hisinstructions
Holman, 478, (1969) (issue challengeBoulden v. 394 U.S. 483-84 on

opinion against capitalfor cause is punish­not existence of fixed
ability conscientiously givement but to follow instructions and fair

Dowd,penalty); 717,consideration to choice of Irvin v. 366 U.S. 723
(1961) (qualification preconceivedturns not on ofmere existence

guilt abilitynotion as to or innocence but on to render verdict on
evidence); Laaman, 794, 800, 354,State v. 114 N.H. 331 A.2d 358
(1974), denied,cert. (1975) (applying423 U.S. 854 Irvin v. Dowd
supra as standard Constitutions);under both andState National see

Hill, 152,also (6thUnited States v. 1984) (qualifi­738 F.2d Cir.153
juror panelistcation as onturned whether venire “could accord the

presumptiondefendants requirementthe of innocence and the of
proof beyond doubt...”).a reasonable

applied,When this standard is it is clear that neither the
alleged reportedfacts in the motion to set aside nor the statements
transcript disqualification.in the were sufficient to establish As the

discloses,transcript jurorthe indicated a belief that a defendant’s
testify guilt, althoughtofailure would be some indication of he was

judgment.hisuncertain whether views would affect his But he was
prevent applyingnot asked whether this belief would him from the

standard, significance lightcorrect inconstitutional a matter of real
“concept”“agree[d]”of his statement that he ofwith the the defend­

right testimonyAlthoughant’s to silence. the recorded was suffi-
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juror’s ability willingness toquestions orabout thecient to raise
instructions, judgeconstitutionally trial in themandated thefollow

questionspursue in withdid those accordance Cere.later case not
enough goalthough to no further in the laterAnd it was sensible

finding disquali-case, judge requiredwas to make a ofthe trial not
because, point,juror at there wasthe thatfication when she excused

juror or would not followthat the could notno sufficient indication
judge in the before us was notfollows that the trial casethe law. It

to findcompelled or constitutional standardsunder State national
disqualified firstjuror at the time of the trial. Seethat the was

Greenwood, 548,Equipment, 464 556McDonough Inc. v. U.S.Power
disqualificationground jurortrial of “a(1984) (to obtain new on

juror honestlya failed to answer aparty must first demonstrate that
dire,question voir and further show that a correctmaterial on then

challengeresponse provided a fora valid basis forwould have
cause”).

the-of the defendant’sIf consider the alternative formulationwe
juror’sory in later voirof he no The answers therelief fares better.
ignoredhe court’s instructionsdire are no clear indication that the

againstby weighing himthe silencein the earlier trial defendant’s
guilt. juror’s were understoodas of But if the answersevidence even

this, trialif the motion for newto that he had done and evenindicate
claim, notthe defendant would bewere understood to make this

existingnew on record.entitled to a trial the

theoryrecognizeis clear as soon as we that on this ofThis
juror’sseeking transcriptis ofrelief defendant to use the thethe

impeach juror’s thought proc­testimony to a verdict based on the
esses, testimony alwayspurpose for which been helda such has

Lucas,v.Hampshire law. See Bunnellincompetent under New 126
Yeatman,663, 668, 1282, (1985); Caldwell v. 91N.H. A.2d 1285495

150, 152-53, 252, (1940). equally incompetentisN.H. It15 A.2d 254
Newunder sixth standards. Stein v.and fourteenth amendment

York, Pless,156, v.(1953); MacDonald 238 U.S.346 U.S. 178-79
264, Powell, (1984).(1915); see267-68 United States v. 469 U.S. 57
Although long mitigated byHampshire law has this ruleNew
according supervisory power jurythe court reconvene ato trial to to

error,jury Lucas,enquire ofinto a colorable claim see Bunnell v.
668, 1285; Yeatman, 155,suprasupra at v. atat 495 A.2d Caldwell

255, sought such relief. There­at the defendant’s motion no15 A.2d
mightno a motionfore we have occasion to consider whether such

Mann,granted 112 N.H.properly have been in this case. State v.See
414, 664,412, (1972).297 A.2d 666
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therefore, denyconclude, not to the motion toWe that it was error
set aside the verdict.

Affirmed.

J., sit;Thayer, concurred.did not the others
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