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Kalinski on the brief and Daniel reply brief,J. Kalinski on the and
Alexander orally),J. Kalinski plaintiff.for the
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P.A.,Sheehan, of A.Phinney, Bass Manchester& Green {Edward
Transportation,orally), for Inc. andon brief and AuclairtheHaffer

Distributors, Inc.StateGranite

general Sweeney,Merrill, attorneyStephen A. assistantE. {James
Mullen, attorneybrief,attorney general, and assistanton the Daniel

general, orally), for the State.

brought appealplaintiff has this from the deci-ThePER CURIAM.
challenging practices of thein suits the Statesion two consolidated

responded requests providetoproposalsto fortwo whoand bidders
suit,liquortransportation the firstservices for the commission. In

Curran,appeal,priorin a E.begun in described Kenneth1980 and
451,Inc., (1981), theTransp., 124v. Auclair 121 N.H. 431 A.2dInc.

Inc.,againstequitable Transportation,plaintiff Auclairseeks relief
Distributors, Inc., a theto redress violation ofand Granite State

statute, allegedly356:2,11(e), whencommittedState anti-trust RSA
liquorcorporations providetoof two submitted a bideach the

suit, begun intransportation the alsofrom 1980 to 1982. In second
defendants,1980, against corporate thesame twothe and theState

byalleges twoplaintiff a further violation of the statute theboth
by consideringthe State incorporations and an abuse of discretion

ensuingbids; enjoin performanceplaintiff theto the ofthe the seeks
State, originally pro-whichthe State and Granitecontract between

1982,liquortransportation from to whichfor of 1980 andvided the
ending 1985,period in theto a Inwas later cover 1985.extended

pleadings inplaintiff to in suit order tomoved amend the the second
challenge legality of contract extensions and to seek dam-the the

equitable Superior {DiClerico,ages in relief. The Courtaddition to
Master,acting Carignan,J., a Robert A.on the recommendation of

summary judgmentEsq.) the motion amend and ordereddenied to
private in for in thethe defendants each suit and thefor State
We affirm.second.

times, trucking whollycompanyaall Auclair wasAt relevant
entirelyby Although is clearthe record notowned Alfred L. Sicotte.

trucker,ownership Granite Statethe of the second defendantabout
bywholly by corporation,a whichor thirdwas owned either Sicotte

unionized; not.wholly was State wasowned. Auclair GraniteSicotte
1980,spring submitted aof Auclair and Granite State eachIn the

transportation,liquor E.provide see Kennethto tobid the State
452, 125;Curran, Inc., supraTransp., atv. at 431 A.2dInc. Auclair

Althoughits lower labor costs.lower bid reflectedGranite State’s
125,453,rejected bids, plaintifftheid. at 431 A.2d atallthe State

corporationsbrought charging that the bids from the sistersuit
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conspiracyunlawful or com-Auclair and Granite State reflected an
having “submittingpurpose ofbination the or effect sham or com-

bids,”plementary 356:2,11(e). upheldin violation of This courtRSA
againstofthe trial court’s dismissal the suit as the commission and

against corporatesuitits denial of motions to dismiss the as the
454,atdefendants. Id. 431 A.2d at 126.

meantime, liquor transportationputIn the the con-the hadState
again. request proposalstract out for bid new for set aThe deadline

1980,May 9,p.m., designatedof 2:00 for the submission of bids to a
“right informality”anyandState office reserved the to waive in the

bids submitted.
9, SweeneyMay arrived theShortly p.m. on Donald atbefore 2:00

separate anddesignated, carrying from Auclair Graniteoffice bids
Peale,purchase property, Richarddirector of andState. The

opened,Sweeney the bids be anddirected Mr. to room where would
approximately p.m., when Mr. Pealehe there until 2:00waited

officer,purchasingthe Francis Gardner. Mr. Gardnerentered with
bidding had bidswas closed and stated that he twoannounced that

briefcase,time-stamped p.m. From histhat had been before 2:00
envelopes,Sweeney heMr. removed two sealed and stated that had

acceptPeale Gardner to bidstwo bids to deliver. Mr. told Mr. the
Sweeney, p.m.from because he had arrived before 2:00 Mr.Mr.

Ultimatelyso. the officials thatGardner did State decided Granite
responsible acceptedthe lowest and its bid.State was bidder

suit, enjoinplaintiff seeking perform-The then filed the tosecond
allegedpleadingsance of with State.the contract Granite The

arbitrarily awardingillegallythat the had and inState acted both
contract, alleged specific illegality acceptanceand in thethe further

bid, acceptanceand in a inof a late the of bid submitted violation of
contracts,(illegal conspiracies),RSA and and :3356:2 combinations

(prohibited monopolies).
Auclair and Granite filed an and a toState both answer motion

suit,dismiss each and the State moved to dismiss the second. In
interrogatories,Auclair1981 Granite State and answered which

apparently comprised discoverythe total in Inboth cases. 1983
Auclair and summaryGranite judgmentState filed motions for in

suit,each and the State did the insame the Insecond. 1984 Auclair
and Granite State tomoved dismiss plain-each suit because of the

prosecute,tiff’s to theyfailure and moved to dismiss the first suit
for superiormootness. The court alldenied motions.

Nothing happenedfurther approximately months,for nine until
the defendants filed summary judgmentnew motions for in 1985.

plaintiff allegedlyThe learned from these motions that the term of
the contract had agreementbeen extended several times by of the
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thethen moved to amendexpire in Itto 1985.parties and was due
illegal, and to seekcharge werethe extensionsthatsuit tosecond

sought originally. Inequitable reliefdamages to thein addition
motions for1985, denied and theto amend wasAugust motionthe

broughtgranted, whereupon plaintiffthesummary judgment were
appeal.this

denying plain­consideringby thebegin the orderWe will
raisesA motion to amendin the second suit.to amendtiffs motion

Community Co. v.subject discretion. Oiltrial court’sto thean issue
107, to320, 323, 199 (1964) (motion amendWelch, 109A.2dN.H.105

jurisdictiongeneral in favors suchthisaffidavit). the ruleWhile
only notliberality “applies if the amendmentrequests, its [would]

substantially evi­differentchange or call forcause of actionthe
778, 781,Rochester,CityRealty, 118 N.H.Inc. v.V. S. H.dence.” of

Smith,317, (citing v. 54 N.H. 65(1978) PearsonA.2d 319394
soughtrequested to do both.hereThe amendment(1873)).

not attack thepetition in the second suit didplaintiff’sThe
provided of the contractfor extensionsthatof the contractclause

nothinghadparties. clauseby agreement of the The extensionterm
acceptanceillegality alleged ofin the commission’sdo with theto

bid, fellthat clause nor the extensionand neitherState’sGranite
agreementallegedly illegal betweensubject theofwithin the

disposing of the issues raiseddecisionand Granite State. AAuclair
illegal­reached the claimedpetition would havenotplaintiff’sin the

sought to amend. Theraise in the motionity plaintiff tothat the
entirely subject litigationofnewchallenge was anto the extension

intherefore, term is used V. S. H.and, of action as thata new cause
obviously, for addi­new claim would have calledRealty. theasJust

damage remedy,requested whichsupport of theintional evidence
sought origi­equitable in theentirely relieffrom thedifferentwas

clearly the of rea­was withinpleadings. trial courtnal The bounds
five-year-old pleadingsrefusing permit thein todiscretionsonable

Itat the eleventh hour. isa new actionvehicle of suchto become the
argumentunnecessary, therefore, corporateto reach the defendants’

356:12, II,by because thedamages RSAwas barreda claim forthat
years its accrual.within four ofplaintiff to raise ithad failed

bylimitedappeal are thusissues in thisthe substantiveBecause
are correct inoriginal that the defendantspleadings, we believethe
Althoughentirely point. themoot at thisclaiming cases arethat the

conclusivelythe record showswhether thatquestionedplaintiff has
extension,expired end of the lastat theterm of the contractthe

plaintiff does notrepresented and thehas sofor the Statecounsel
ofIf, then, statute ordeny a violation of the anti-trustit. there was
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legal bidding,competitive onlythe standards for it related to a con-
fully performed. nothing enjointract that has been With left to or to

reform, equity bypowers requested plaintiffthe exercise of as the
meaningless.would be See v. N.H. Interscholastic AthleticLittlefield

Ass’n, 185, 645,183, (1977).117 N.H. 370 A.2d 646

Although adjudicationismootness not an absolute bar to on
550, 553, 819,appeal, Moody Cunningham,see v. 127 N.H. 503 A.2d

(1986), presentthis case does not the821 usual considerations for
reaching are, example,the inmerits such circumstances. There for

apparent consequences plaintiffno collateral that would entitle a to
press arguably appeal.on with an moot See School District v.#42

417, 419,Murray, 1269, (1986).128 N.H. 514 A.2d 1271 Nor does the
plaintiff any day groundhave claim to a further in court on the that

seeking adjudicationit was assiduous in a trial court that would
approve delayhave avoided mootness. id. weSee While do not the in

cases, appearthese it plaintiffdoes not from the record that the did
anything request Nor, finally,to appeal presentaction. does this

likelyissues to arise in future cases that will themselves be threat­
by Royer Dep’t Empl. Security,ened mootness. See v. State 118of
673, 675, 828, (1978).A.2dN.H. 394 829
are, nonetheless, appealWe anyreluctant to dismiss this without

merits, mightreference to the because of a appearconcern that it
intentionally avoiding governmentalthat the court was an issue of

integrity. brieflywillWe therefore principaladdress the two issues
raises,plaintiff althoughthat the they lackingwe believe are in

merit.
arguesplaintiff grantThe summary judgmentthat it was error to

for the in genuinedefendants the second suit because of issues of
bearingmaterial fact on the claim that the State had awarded the

to biddingcontract a late bidder in specifications.violation of the
summaryargues grantSimilarly, plaintiff that it was error tothe

genuine of factbecause of issues materialjudgment in each suit
356:2,bearing existence of an anti-trust violation under RSAon the

instance, then,491:8-a, questionthe onIII. In11(e). RSA eachSee
genuine dispute a material fact inis a aboutappeal is whether there

not, movingand, party is tothe entitledif whetherthe case
judgment.

considering plaintiff’s acceptedthe first claim that theIn State
bidding specifications, willin violation of webidState’sGranite

representative physicallyarguendo de-that Granite State’sassume
plaintiffp.m.or two after 2 The assertsthe bid a minutelivered

accepted these bids because Mr.not havethe shouldthat State
Sweeney whether to submit Granite State’scould have decided
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learning identityhigher after thebid well as Auclair’s onelower as
plaintiff argues allowingthe other thatof bidders. The Mr. Sween-

ey’s integritypractice bidding processatstrikes the of the and
be forbidden.should therefore

justifyhowever, plaintiff’salleged, not theas doThe facts
argument. no or indicationits There was claimor substantiatefear

summary Sweeneyjudgment that Mr.filedin the affidavits on
sittingidentity by quietly untilof afterthe other bidderslearned the

allega­submitting anbid. AbsentGranite State’stwo o’clock before
facts, Sweeneynot findthe trial court could that Mr.of suchtion

bidding Appar­manipulated process favor.the in Mr. Sicotte’shad
bidder,Sweeneyently plaintiffthat was a but hedid know theMr.

plaintiff’s presidentpresence in theof the roomknew that from the
at that he had two bids.Mr. announced two o’clockbefore Gardner

Therefore, suggestionsupportis no claim to the thatthere factual
advantage by Sweeney’sits obtained an Mr.State or ownerGranite

it,claim, disputeor leaves aof such factual aboutaction. The lack
finding the of this case thatof no basis for on factstrier fact with

bidding processposed a theacceptance late bid threat to orof the
authorityof reserved towas an unreasonable exercise the State’s

informality in a bid.waive

equallyby claimThe raised the anti-trust are free ofissues
dispositionany genuine dispute to the trial court’sfactual relevant

suit, plaintiff predicated forthe its claim reliefthe cases. In eachof
conspiracyupon the of a combination or between Auclairexistence

submittingState, purposewith or effect of “sham ortheand Granite
bids,” Consequently,complementary 356:2,11(e).in violation of RSA

corporationsquestion case whetherin each was twothe threshold
conspirewholly by a common owner could combine or withinowned

answering questionmeaning we are author­of the statute. In thisthe
guided byby interpretations' ofto “be theized the statute itself

RSA Relevant federal caseStates’ antitrust laws.” 356:14.United
corporationsclearly Auclairindicates that two related as andlaw

conspire in of acombine or violation stat­State are cannotGranite
356:2,11(e).likeute RSA
analogue Hampshire2 of statute isof section the NewThe federal

construing(1973).Act. 15 1 Insection 1 of the Sherman U.S.C.A. §
provision, Supremelatter thethe States has heldUnited Court that

activity parent corporation whollythe coordinated of a and its
subsidiary prohibitionowned cannot be a violation of the on combi­

conspiraciesornations in restraint or Copper­of trade commerce.
Corp. Independence Corp., (1984).weld v. Tube 467 U.S. 752 The

complete unityhasCourt reasoned that of interest between the two
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precludes any finding agreementcorporations that an between them
entities,joinder independentresulted in the of two economic which a

requires. purpose subsidiary,1section violation Id. at The of a771.
rather, obviously parent,is so to act for the benefit of its that the

“agreement” meaninglessofnotion an between them is in the con­
text of the Act.Sherman Id.

by reasoning Centurypersuaded inare the Fifth Circuit’s OilWe
Inc.,Tool, (5thSpecialties, F.2dInc. v. Production 737 1316 Cir.

logic applies equally1984), Copperweld’s well to the relationthat
bycorporations wholly parentowned the same orbetween two

shareholder.
Copperweld,“Given we see no relevant difference between

corporation wholly by corporation,a owned another two
corporations wholly by corporation or twoowned a third

wholly by togethercorporations personsowned three who
manage corporations.all of Aaffairs the two contract

join formerlybetween them does not distinct economic
units.”

1317; Co., 1012,see v.Id. at Hood Tenneco Texas Ins. 739 F.2dLife
wholly(5th 1984) (on Copperweld analysis,Cir. two owned1015 sub-

purpose othersidiaries share a common with each and therefore
conspire purposesor for section 1 ofcannot combine of Sherman

Act).

reasoning disposesThe of of the anti-trustthese cases claims
allegeplaintiff’s pleadingsunder RSA The own that356:2. Auclair

owned, ultimately, bywhollyand Granite State are Mr. Sicotte. The
object corporationeconomic of each tois therefore serve Mr.

interests, and,Sicotte’s Copperweld, unityunder the pur­of their
poses any findingbars illegalof an conspiracycombination or under

facts,RSA 356:2. undisputed therefore,On the summary judg­the
ment for the defendants was warranted.

Affirmed.
Souter, JJ., sit;Batchelder and did not Contas,Bean JJ.,and

superior justices, bycourt special assignmentsat pursuant to RSA
490:3.


