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presents appealsBatchelder, fromThis case cross theJ.

by Esq.), approved{Mayland Morse,Jr.,H.determination a Master
J.), parties’ rightsby Superior (O’Neil, inof the and dutiesthe Court

part,follow, inFor the reasons that we affirm vacatean easement.
modifypart, part.inin and
Enterprises, (“Thurston”)petitioned enjoinThurston Inc. to Law-

blocking(“Baldi”) compelrence fromBaldi the easement and to
permanentcertain obstacles. Baldi coun-Baldi to remove or alter

damages permanent$500,000 for revocation ofterclaimed for and
damages.court severed the claims for Thethe easement. The trial

testimony and made his own observation of the site.master heard
findingsfollowing partiesfact,the of which the do notHe made

dispute.
operated adjoining property, oper-a marina. BaldiThurston On

part1978,In sold of his land toated a drive-in movie theater. Baldi
rocky, steep,transferred land was and covered withThurston. The

parkingplanned developBaldi knew Thurston to the land intoslash.
storage Although there is now anand boat facilities for the marina.

only wayaccess, itthe vehicles could reach at the timealternative
land to over Baldi’s drive-in theater.Baldi sold the was travel Con-

sequently,Baldi deeded Thurston an easement across the theater.
fifty-foot-widespecified beginsIt atThe easement is a course. the

passes marquee,3, under the theater con-theater entrance on Route
past roughlybooth,the ticket which sits in the center of thetinues

right way, parcel.of crosses theater lot to Thurston’s Theand the
high,marquee,ticket booth and the which was less than ten feet

preexisting openly theycourse, structures,and, butwere of visible
neither mentioned in the deed nor drawn on the subdivisionwere

grant, right way,map. the ofAt the time of the easement most of
along parking pavedpatron area, waswith much of the rest of the

Althoughlight asphaltwith mix” on three inch sand base.a “farm a
yearsbeginningthis farm mix to deteriorate after several ofwas

subjectedadequateuse, traffic. The deedit was for the theater the
significantonlylimitations, ofeasement to three the first which is in

controversy. grantedpresent A “Thethe Limitation reads: easement
propertywith the use of the sub-herein shall not interfere Grantor’s

ject to the easement.”
began usingspring 1979,In the of Thurston the easement to truck

light paving designed heavyparcel.fill into his forThe was not
paving especiallyFurthermore,traffic. the vulnerable intruck was

spring, when frost melt destabilized the sand bed and waterthe
highpuddled deeply on the surface. The ten-wheel trucks were too

stay right waypass marqueeto under the and too wide to on the of
Consequently,as it deflected around the ticket booth. Thurston’s
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swung marquee righttrucks around the and deviated from the of
way speaker destroyed pavementinto aisles The trucks the1-3. and

earth,deep right wayruts in incaused the both the of and in the
speaker pattern repeated springinaisles. This was the of and1980
again spring 1984,in the of in1984. In after Baldi was unsuccessful
persuading driving heavy rightThurston to cease trucks across the

way, right way pick-of Baldi blocked the entrance to the of with a
up petition counter-petitiontruck. Thurston’s and Baldi’s followed.

that, conveyance,The master concluded at the time of the neither
party contemplated heavysuch extensive use of trucks. He found
that Thurston had caused the destruction of the andsurface sub-

right way by using unreasonablysurface of the of the easement and
by enlarging upon granted Accordingly,the easement. he ordered

rightrepave way. Specifically,Thurston to the of he recommended
easement,notthat Baldi was entitled to a revocation of the nor could

new,Baldi insist that Thurston use the alternative access. On the
hand, dutyother the master found that Baldi had no to relocate the

preexisting marquee and ticket booth. wasThurston ordered to
aisles,repair speaker perthe limit his trucks to no more than five

day, right way.and to rebuild the rutted of The master recom-
right waymended the rebuilt of have a ofsub-base one foot of bank-

gravel gravelrun and a base of six to nine inches of crushed com-
pacted layerto asphaltreceive a surface of three to six inches of

paving aggregates.concrete mixed with different sized This con-
approximately equalis paving specificationsstruction to the for

highways.federal pavingSince the master believed the new would
improvement constituting Baldi,be an a betterment for he recom-

two-thirds of the paidmended that byreconstruction be for Thurs-
byton and one-third Baldi.

appeal,On dutyBaldi contends he has no to share the cost of
Additionally,reconstruction. argument,in oral we asked Baldi’s

attorney to access,discuss althoughthe alternative he had not
briefed a claim that the easement should be revoked. Thurston

arguments,makes seven groupedwhich can be into four classes:
that he is entitled to marqueeremoval of booth;the and ticket that
restoring speakerthe right waylanes and the of is an assessment of
damages beyond scope equity jurisdiction;the of that the restriction

per dayto five arbitrarytrucks was discretion;and an abuse of and
requiredthat he put rightcannot be wayto the of into a better con-

dition than it conveyed him,was when it bywas to upgradingeither
paved portions bythe pavingor unpaved portions.the

part, modifyWe affirm in part,and in rulingsbut vacate
on several properlyissues that should bybe resolved the fortrial
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land,grants only nonpossessory indamages. a interestAn easement
506, 508,Campton,Town 122 N.H.Assoc. v.EstatesWaterville of

is, right1167, to use but not(1982); that a limited1168446 A.2d
easement,granteeconveyed of the who is thepossess land. Thethe

estate, reasonably,must use the easementpossessor of the dominant
341, 1,Wein, 337, (1933),Sakansky A. so as not tov. N.H. 169 386

grantor, possessordamage possessory interest of the who is thethe
lies, Donagheyupon v.estate which the easement Cro­of the servient

1081, Injunctiveteau, 320, 324, (1979).A.2d 1084401119 N.H.
counterclaim, preventactions, present look toas the claim andsuch

remedy past conduct. Holland v.conduct rather than tofuture
Thus,Co., 884,Supp. (D.N.H. 1942).Amoskeag 44 F. 888Mach.

only prevent irreparable harm.injunctions to imminentissue
314, 316, 530,McQuade Inc.,Realty, 444Murphy 122 N.H. A.2dv.

separation equitybetween law and is not(1982). Because the532
exercisingHampshire insharp, in have broad discretioncourts New

1011,Stevens, 1008,jurisdiction,equity v. 121 N.H. 437 A.2dSands
297, Nonetheless, jurisdiction onlyequitable lies when(1981).300

remedy law,complete Applyingplain at id. thesethere is no and
easements, equitablejurisdictional inrules to an action to determine

easement,rights remedy ordinarilyscope in the will bethe of an
affecting ofconduct the reasonable use the ease­limited to future

possession estate.ment and of the servient

remedyThus, repairto look to the effectsbecause the orders
conduct, legal questionspast we vacate them. Those issues involveof

circumstances,damage. present reparationthe is not the sameof In
respectfully superioradvise the court to allow theas restitution. We

action,litigate damageparties in severed withto these issues the
pleadings necessary. emphasize,if how­leave to amend their We

ever, rulingsto these does not mean Thurs-­that our decision vacate
right way.prospective duty ofno to maintain theton has

First, mayThus, remaininginquiry issues.our focuses on three
easement, lightin of the alternativeThurston still use the access?

Second, may, marquee improperlyboothif he do Baldi’s and ticket
Third, wereThurston’s reasonable the master’srestrict use?

rightconcerning wayfuture truck traffic and ofrecommendations
improvement erroneous as to what constitutes reasonable use?

acreage Baldi,purchased the from itWhen Thurston back
except throughwas inaccessible to vehicles land. HadBaldi’s Thurs-­

easement,paid equity implied byton not for an would have one
necessity, although mightimpliedthe easement have been over a

Co., 448,different v.course. Kimball CochechoRailroad 27 N.H. 454
Nonetheless, byparties express(1853). the created an easement
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byThus, given deed,question is anthe whether easementdeed.
extinguishedpurely by necessity, will beit could have arisenwhere

necessity question is tothe abates. To ask the answer it: thewhen
rights byparties’ the v.are controlled deed. Crocker Canaan Col-

844, Thus,lege, 384, 387, (1970).110 N.H. 268 A.2d 847 Thurston’s
necessity passes.easement remains even after the

remaining questions.The deed also controls the The mean­
ing ultimatelyof is a of law for thisa deed matter court to decide.

Inc., 534, 536,Ossipee Village,v. LakeRobbins 118 N.H. 389 A.2d
940, interpreting deed, give meaning(1978). In it941 a we the

it,by parties they takingintended the the wroteat time into account
surrounding 536,circumstances at that time. at A.2dthe Id. 389 at

942; Co., Inc., 1115, 1117,RicheyChao v. The 122 455N.H. A.2d
1008, (1982). purchased right way1010 Thurston the of with full
knowledge marquee subjectpurchasedthe andof ticket booth. He to
a limitation that his not withuse interfere Baldi’s use. Baldi knew

storage,Thurston intended to use the back lot for didboat but not
know, known,expectnor is it to himreasonable to have that Thurs-­

large Similarly,ton would truck volumes fillof across the easement.
know, known,Baldi did not nor should he have that Thurston

transport using marquee.intended to fork lifts thanboats taller the

distinguishThese circumstances the case from White v.
Co., 38, argues(1894),Hotel 68 N.H. A.34 672 which Thurston con­

White, creatingIntrols this case. the deed the easement made no
any partiesmention of obstruction. We “The knewdeclared: the

situation. If their per­intention was thethat obstruction should be
irremovable, they would,naturally they easily might,manent and as

expressed 42, case,have such intention.” Id. at at34 A. 673. In our
by grantThurston is limited his to uses that notdo interfere with

Baldi’s, grantee White,unlike pass anythe in who could with
White, meaningmanner of In languagevehicle. ofnatural the“[t]he

theof deed inconsistent impassablewith the existence of an[was]
White,gulf way.” 42,supra contrast,across the at 34 A.2d at 673. In

marqueethe ofexistence the and the ticket booth is not inconsistent
trucking lot,fillwith and boats across Baldi’s or at least it cannot be

said that Baldi knew or should have known to beit inconsistent.
Furthermore, granteethe inobstruction wasWhite total. The in

easement, yetWhite could make no use at all of the the deed
expressly pass throughstated that he could “on foot and with all

White, 42,kinds of teams and vehicles.” 68 N.H. at 34 atA.2d 673.
way onlyThurston’s partiallyis passHe canobstructed. with

slightly lightsmaller Intrucks. of the fact that Thurston knew of
marquee easement,purchasedthe when he the the fact that trans-
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swingdoes not the balance ofcosts moreport with truckssmaller
that should have to removeequity in favor Baldiso much Thurston’s

recognized pre-marquee. inhavebooth or raise the Wethe ticket
balancing consequencesequity requires the ofa ofcases thatvious

it,grantingagainst v.granting the need for Gerrish Wishbonerelief
239, 622,Farm, 237, (1967), the “mereA.2d 624 but231108 N.H.

equitywrongdoer may not of deter fromsuffer will itselffact that a
Crocker, 388,injured supraparty.” at 268 A.2dgranting relief to an

conclusion, the lower court’s order that BaldiIn we affirmat 847.
theymay marquee are.keep and ticket booth asthe

right waylimits and ofnow to the issue of trafficWe turn
bybybegin repeating that an easement createdconstruction. We

legal implica­always use. Here theis limited to a reasonabledeed
by express limitation re­theis reinforcedtion of reasonableness

non-interfering points us to sev­stricting use. ThurstonThurston to
maygrantee of an easementhold that theeral cases which he claims

estate;necessary develop e.g.,his ownas is touse the easement
3; White, 43,341, supraSakansky, at 34 A. atat 169 A. at86 N.H.

112, emphasize674; (1872). thatWiggin, 118 Wev. 52 N.H.Smith
reasonably necessary.which isthe user to thatthese cases all limit

law, mandatingdichotomy in with some cases rea­is no ourThere
819, 821,Gurrieri,use; e.g., Delaney 451 A.2dv. 122 N.H.sonable

1084;324,394, Donaghey, at A.2d at San­(1982); 119 N.H. 401396
419-20, 758,418, (1952),A.2dKelley, 89 759down v. 97 N.H. and

necessary developanypermitting to the dominantother cases use
contradictory law cannot and does notstate of theestate. Such a

reasonably.Thurston must use the easementexist.

evidence,found, upon ample that Thurston’sThe master
way otherright andseverely damaged oftruck thetraffic had

property. evidence that Baldi was unableof Baldi’s There wasareas
condition,damagedpropertyoperate in itsto his theater with the

delayed opening theater until heat one occasion hisand on least
previously owner of anrepaired paving. held thatthe We have “[t]he

uponmaterially of it the ser­cannot increase the burdeneasement
thus,387, is,Crocker, at A.2d at Itvient 110 N.H. 268 847.estate[.]”

byunderlying propertybeyond argument feethat destruction of the
attemptedThe master toof an easement is unreasonable.the user

by limiting to fiveenjoin Thurston’s truck trafficsuch destruction
unnecessary.daily trips. imposing exact limit isWe believe an

traffic,Furthermore, having was unreason­limited the volume of it
right ofrequire themaster to Thurston to reconstructable for the

Instead, weway former volume of traffic.that it would bear theso
required putto the entireappropriate that Thurston bebelieve it
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right way withof into a condition commensurate whatever traffic he
brings originalon at least into its condition at ofit or the time the
conveyance, subject to his reasonable use.

might right waythis leave the of better than whenWhile
granted easement,the it is notBaldi a betterment which Baldi must

improvement. effect,pay receives no from In tofor. He benefit the
require improvementsto theBaldi contribute to cost of Thurston’s

require enterprise.would be to Baldi to subsidize ThisThurston’s
grantor obligationthe an has noof easement to do. In Maddock v.

Chase, 241, 242-43, 145, (1947),5194 N.H. A.2d 146-47 we analo­
gized occupancy buildingcommon of a heldto easements and that

part commonly occupied buildingan oneowner of of the had no
equitable duty repairto partmaintain or so ashis not to cause harm

part byto Maddock,the owned common In weanother tenant. also
holding that, obligation,cited a case in the absence of a contractual

dutythe damowner of a has no to maintain the dam for whoone has
right ponda 244,to draw water from the behind it. Id. at 51 A.2d at

(citing Co.,147-48 Cole 187,v. Fred B. Pierce 79 N.H. A.106 605
(1919)). grantor rightIf the of dutya of use has not even the to
maintain, certainly duty Thus,he has no to subsidize. Thurston

anymust bear improvementsthe entire rightcost of he makes to the
way.of

part;in inAffirmed modified
part; part;vacated in remanded.

All concurred.
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