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by plaintifftation us would partiallyleave the a rulingwith adverse
that not appeal.he did understand and therefore did not There is
less part followingrisk of error on our in the different course of
vacating remandingthe trial court’s andorder proceed-for further
ings findings, rulings decree,to revise the and so as to remove the
ambiguity.

Vacated and remanded.
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Winer,attorney generalMerrill, (Steven L. assistantStephen E.
bygeneral, brief), brief for the State.attorney on the

Concord, byGreen, defender,appellate of briefassistantJoanne
the defendant.for .

guiltyTHAYER, of felonious sexualwas foundThe defendantJ.
fourteen-year-old boy, in violation of RSA 632-A:3.upon aassault

Hampshireyears Stateto in the Newthree-to-sixwas sentencedHe
(Dali-that the Trial Courtappeal, the defendant claimsPrison. On

testimonyadmittinganis, J.) by into evidencediscretionabused its
pedo-22, newspaper article aboutconcerning 1982a December

time of hisat thewalletfound in the defendant’sphilia waswhich
2, agree that the chal-the trial courtJune 1984. We witharrest on

possibleproveto defendant’slenged was relevant theevidence
charged, we thereforeto the offense andintent commitmotive and

affirm.
of a friend in20,1984, went to the homeMay the minor victimOn

defendant, living at thewho had beenday,On that theNashua.
only victim enteredtime, at home. Thethe onea short washouse for

game on television. The de-began a footballand to watchthe house
room,living pulled down the window shadestheenteredfendant

himthe victim and kissed andapproachedand locked the door. He
then ordered the victim tohim. The defendanttold him he loved

penetration throughhim, engaged in sexualapproach and he then
by pushing thevictim resisted de-the victim. Theoral contact with

shortlyaway thereafter left the house.andfendant
reported Isbill of the Nashuawas to DetectiveAfter the incident

theDepartment, was issued for defendantan arrest warrantPolice
During booking,police Detec-brought station. thewas to theand he

inventory property.of the defendant’sconducted a routinetive Isbill
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defendant’s walletclippingHe in thenewspaperdiscovered a
entitled, Tragedy, Ring Litany“Gallery A ofof Sex Literature:

pedophilia AmericanIt concerned and the NorthSickness.” Man/
article,Boy questioned the de-Love Association. When about the

given bypolice to him one ofinformed the that it had beenfendant
Hospital. that his coun-counselors at the He further statedhis State

meetings hospitaltold at the to discuss the arti-selor him to attend
help problem inbecause this “would him with the he has had thecle

past.”
trial,to the filed a motion in limine to exclude allPrior defendant

testimony pertaining article,newspaperand evidence to the as well
any bystatements made the defendant at the time of his arrestas

regarding arguedthe article. The defendant that the article and
prejudicial they show,andstatements were irrelevant since tend to

most, predispositionhisat character and a to commit the offense.
arguedThe furtherdefendant that the remoteness of the article in

compared probativeastime to the date of the offense eliminated the
value of the article. The trial court denied the motion as to the arti-
cle itself and as to the defendant’s statement that he has had a
“problem” past, grantedin the but the motion as to the defendant’s

acquiredstatement that he the article from his counselor at the New
Hampshire Hospital. The defendant raises these same issues on
appeal, arguing in addition that the trial court abused its discretion
by allowing this evidence to be introduced at trial.

It is well settled that evidence is relevant when it tends “to
any consequencemake the existence of fact that is of to the determi­

probableof probablenation the action more or less than it would be
401;without the Leuthner,evidence.” N.H. R. Ev. see also v.State

638, 641, 1029, However,124 (1984).N.H. A.2d474 1030 this court
consistentlyhas also held that whether or not to admit relevant evi­

dence is within the sound discretion of the trial court. See v.State
Brooks, 618, 625, 1258,126 N.H. (1985).495 A.2d 1263 Under the

court, makingfacts of this determination,case the trial in its must
403,also consider R. pertinentN.H. Ev. which part,states in

relevant,“[although may probativeevidence be ifexcluded its value
substantially outweighed by dangeris prejudice.”the of unfair

court, thoroughIn this case succinctlythe in a and written
opinion, carryingfound that the defendant’s act of the article would

provebe relevant to opinionhe had an about the views contained
therein, which probativewould be possiblematerial and of his
motive and intent to commit the offense. The record also indicates

carefullythat the court probativeconsidered the value of the chai-
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light prejudicelenged potentialits forin of to the defend-evidence
considered, entirety: subjectin its thetrial court matter ofTheant.

article, discovery,of its the madethe the circumstances statements
discovery,by upon charged.thethe defendant its and offense Since

article,trialthe court was convinced that the and the defendant’s
“problem” past, probativehad a thestatement that he has in were of

offense, Shackford,to committhe defendant’s motive the State v. 127
695, 315,699-700, (1986),A.2d the506 317-18 court denied theN.H.

exclude this N.H. How-defendant’s motion to evidence. R. Ev. 403.
ever, grantedthe court the defendant’s motion to exclude evidence

theof defendant’s statement that he received the article from a
Hampshire Hospitalcounselor at the it notNew because was rele-

to, of,probative anyor orvant motivations intentions that the
possession suggest.ofdefendant’s the article totends We are satis-

possible prejudicefied that the court considered all of the chal-
lenged ruling specificallytheevidence to defendant in that its
potential prejudice substantially outweigh probativefor did not its

Baker, 773, 775, 171,value. See State v. 120 424N.H. A.2d 172-73
(1980); N.H. R. Ev. 403.

We find merit in theno defendant’s contention that the
publication comparedof dateremoteness the article’s of as to the

probativeofdate the offense eliminates the article’s value. It is not
relevant,date ofthe the itself that is ofarticle but the date the

possessiondefendant’s of the article that demonstrates his motive
charged.and intent at the hetime committed the criminal act

developingThe defendant bears ofthe burden a record
may predicatedwhich of appealfrom an abuse discretion be on and

proving byof an Staples,abuse of discretion trialthe court. State v.
278, 284, 320, (1980). proof120 N.H. 415 A.2d of323-24 Absent an

discretion, upholdofabuse we will the trial court’s decision to admit
question. Brooks, 625,the evidence in v.State 126 N.H. at 495 A.2d

1263; Hamel, 670, 677, 555,at State v. 123 N.H. (1983).466 A.2d 559

appeal,To constitute an abuse of discretion reversible on
ruling “clearlythe defendant thatmust show the trial court’s was

prejudiceuntenable or to ofunreasonable the his case.” State v.
636,Whitney, 639, 1158, 1160 (1984).125 N.H. 484 A.2d The defend­

that, circumstances,ant has failed to show under these the trial
reasonably challengedcourt could not find that the wasevidence

probative possiblematerial and of the defendant’s motive and intent
probativeto commit the and that itsoffense value was not substan­

tially outweighed by danger prejudice.the of unfair v.See State
Brooks, supra 625, 1263;at 495 A.2d at N.H. R. Ev. Accord­403.



ingly, to show abuse of discretion war­the defendant has failed an
ranting reversal.

Affirmed.

All concurred.

Merrimack
86-002No.

HampshireNewThe State of

v.

Terry L. Hammell

8, 1986December


