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Personnel Commission
No. 86-132

Mary DalyPetition of C.

(New Hampshire Commission)Personnel

30, 1986December

Hampshire Legal Assistance, Tobin, Jr.,New of Concord E.{John
orally), petitioner.on the brief and for the

Stephen Merrill, attorney general Walls,E. assistantJ.{Michael
attorney general, orally),on the brief and for the State.
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Concord,62-year-old ofJohnson, petitioner, residentaTheJ.
highwaysandby department public worksemployed the ofwas

1983,19, employment was ter-September heruntil(DPWH) from
25, petitioner on theJanuary The was terminatedon 1985.minated

memorandum, January 21,department datedpersonnelaofbasis
personnel policy which State1985, new underannounced awhich

resigned” theyvoluntarily ifbe to haveemployees were to “considered
leave,exhausting but were notsickto after“absent due illnesswere

21,January 1985, memorandumpay.” Theleave withoutauthorized
giveresignations todo not rise“[voluntaryprovided that:further

rights.”any appeal
January 25, 1985, daythe ofparties disputenot that ondoThe

Theytermination, also notreportill to work. doDaly’s she too towas
November, 1984,AugustDaly in andhad anddispute illnessesthat

exhausted,Thus,January, butagain her “sick leave” wasin 1985.
days leave to herfour of accrued annualapproximatelyhadshe

was terminated.shecredit when
agreed Dalysupervisor theDaly’s and counsel for DPWHBoth

consequenceswarnings possibleany theas tonever received written
Further, asserted that sheabsence due to illness. sheof her further

1985, settingJanuary 21,not aware of the memorandumwas made
Daly appealed topolicy. her terminationtheforth “self-termination”

board,commission, appealspersonnel personnelnow the RSAthe
appeal. Her1986), hear the subse-(Supp. which refused to21-1:45

accepted.petition to court was Thequent for certiorari this
hearing.granted Dalyitself a Thethen reversed andcommission

requesttermination,upheld Daly’s presentthe forandcommission
certiorari followed.

First, by thewe find the of the memorandumthat issuance
January 21, 1985, properwas exer­personnel department not aon

rulemaking authority. chap­personnelof the commission’s RSAcise
properlyrequires to be “effectivethat a rule must be filedter 541-A

541-A:12, 1986).(Supp.Iagainst any person party.”or RSA RSA
adoption1986) specific procedure(Supp. out a for ofsets541-A:3

rules, filing holding hearingincluding publicnotice of and a ona
proce­proposed The in case indicates that thisrule. record thisthe

agencies[again]was stress that mustdure not followed. “We State
comply if their ‘rules’ arewith the Administrative Procedures Act

568, 573,Denman,Appealhave 120 N.H. 419 A.2dto effect.” Johnof
1084, (1980). every policy personnel1088 thatWe note of the
department equivalent “rule,”is not to a with the concomitant
necessity comply specific rulemaking procedures.to with See RSA

1, case, however,(Supp. 1986).541-A: XIII In onethis cannot
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seriously question policy regarding employeethat a State termina-
21-1:43, II(k) (Supp.is a 1986) (adopted 1986,tion “rule.” See RSA in

specifically procedures). policyrelated to removal When a modifica-
change agencytion policy,constitutes a substantive in it is defined

rule, explanation existinga not policyas as an of as the State asserts.
541-A:1, (Supp. 1986).RSA XIII policySee The termination set out

personnel department’s January 21,in the 1985,memorandum of
Thus,policy change.awas substantive we hold that it is invalid

proper proceduresbecause personnelwere not followed and that the
already existing governcommission’s dispositionrules the of this

case.
personnel department’s affectingThe disciplinerules the of State

employees generally categories discipline, specifical-set out three of
ly identifying requiring mandatory discharge,offenses allowing
optional discharge specified offenses,in other categorizingand

they“other offenses” and how should be handled. See N.H. Admin.
Rules, (hereafter 308.03).Per. 308.03 Per. “Absenteeism without
approved categoryleave” is included in the of “other offenses.” Per.
308.03(3)b. requiresThe “other offenses” section that a State

givenemployee warningsbe two written for the same offense before
conduct,employee’s instance,in approvedthe this absence without

leave, trigger discharge.can a 308.03(4)e.Per. The inrecord this
clearly petitionercase indicates that the requisitedid not receive the

warnings priorwritten to her termination.

agency regulations“An must follow its own and a dis­
charge procured in the face of a regu­substantial ofviolation those

Commission,lations is invalid.” Colburn v. Personnel 60,118 N.H.
63, 907, Here,(1978). employee382 A.2d adequately909 the was not

consequenceswarned of the of her continued absenteeism without
prior approved reason,leave. dischargeFor that her improperwas

personneland the peti­commission’s determination is set aside. The
discharge vacated,tioner’s is and she shall per­be reinstated as a

employee dismissal,manent State retroactive to the date of her with
appropriate payan award of back and other benefits to which she is

entitled.

Reversed.

All concurred.


