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any opinion on thenot intimatereversing we dofor this errorIn
efficacy owners’ actions toof the unittheaboutcourt’s conclusion

sayrights. that we believe theit tomodify owners’ Sufficethe lot
wholly clean slate.begin with aon remandparties should

Reversed.
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Fryer, Boutin, P.A.,Warhall Londonderry& Solomon of (Edmund
J. Boutin on orally),the brief and plaintiff.for the

Anthony McManus, Dover,A. byof orally,brief and for the
defendant.

JOHNSON, appealJ. This is an Superiorfrom the (Cann,Court’s
J.) petition broughtdismissal of a for certiorari by plaintiff pur-the

677:15,suant to planningRSA after the board of the town of Barn-
(the board)stead plaintiff’sdenied the proposal.subdivision We re-

verse and remand.
preliminaryThe board held hearinga plaintiff’s proposedon the

April 19,subdivision on proposal1984. contemplatesThe division of
twenty-four lots,acres into nine each to be used triple-familyfor one
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system. plain-separate septic Theandunit with a watertownhouse
land, formerlyundeveloped theknown as “Old Fairowns thetiff

old Route 28.property,” is located in a residential zone onwhich
hearing applicationsubdivision includedat the on theDiscussion

rate,growthimpact proposal have on the town’s asthe wouldthe
traffic,system, constructionimpactas on the school the andwell its

roadways, and the town’s future watermaintenance of suitable
suggested plaintiff asupply. that the consider five-lotThe board

single-family phased inof units oversubdivision with construction
twenty-sevenyears, withinproposedthan the units onefive rather

years. plaintiff proposal reflecttwo The did not alter his to theor
suggestion.board’s

hearing May 17, 1984,public on whichA second was held at the
alongplaintiff proposalhis with additionalresubmitted information

questions hearing. plaintiffin the first Theanswer to raised at also
construction,agreed phase completedwith twelve units to beto dur-

ing remaining year.year, duringthe first and the fifteen the second
supplyuntilThe board voted to continue the matter the water and

pollution approved(WSPCC)control commission the subdivision.
granted by 19,approval 1984,was theConditional WSPCC on June

being septic systems approvedwith the condition that individual be
approved systemsat a later date after lot were couldlines and be

specifically located.
hearing 21, 1984, Sep-The held its final on onboard June and

5, 1984,tember the board and made a final decision onmet the
unanimouslyplaintiff’s proposal. denyThe board to thevoted sub-

proposal following (1) impactdivision for the reasons: thethe subdi-
growth rate; impact(2)vision would have on the town’s its on the

schools; resources,”(3) specifically“a concernand for natural more
protection quality possibleof and use ofdescribed as water the the

supply. upheldassite a future water The trial court the board’s
plaintiff’s petitionthedenial and dismissed for certiorari.

plaintiff (1)appeal, that: trial court erred inOn the contends the
ruling may deny approval proposedplanning aa board of sub-that

growth plan,of control rates in a masterdivision on the basis set
havingmunicipality’s provid-without first enacted ordinancesthe

management havinging growthfor or the board’s itself enacted a
program; supportcapital improvement (2) the evidence did not the

growthfinding percenttrial that three rate included incourt’s the
data;scientific, (3)plan andthe master was based on statistical the

proposedupholdingin board’s of thetrial court erred the denial
preserve potential supply,in order to a watersubdivision without

providing just compensation plaintiff find thatto the owner. We the
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erred on the first and second issues and that thetrial court trial
ruling.lacked a basis for its thirdcourt

plan.ofWe turn first to a discussion Barnstead’s master The
arguesadopted plana master for Barnstead and that it wasboard

“guideline”properly applied inas a the case at bar when the board
exceedingproposed would infound that the subdivision result the

growth plaintiff planningrate. The counters that thetown’s desired
apply plan development,could not the master itself to limitboard

only apply pursuantcould ordinances enacted to RSAbut 674:22 or
regulate timing development.to or control the ofRSA 674:23 The

municipality adoptenable aabove-mentioned statutes to an ordi-
providing growth planningfor controlled after its boardnance has

adopted plan capital improvement programa master and a
community regionaldesigned develop-to assess and balance and

ment needs.

althoughplaintiff planningasserts thatThe the board has
adopted plan, adopted capital improvementa master it has not a

any pursuantprogram, nor has ordinance been enacted to RSA
guidanceprovide potential developeror :23 which would to a674:22

arguesapplicant proposal. plaintiffor for a subdivision The that the
plan inboard cannot use the master the absence of the town’s enact­

ing agree.in theseordinances areas. We
statute,According plan generallyto the master “shall be com-

designedprised report fullyof a . . to show as as[and information].
possible practical planningis and the board’s recommendations for

development territory legally logicallythe desirable of the and
planning jurisdiction.” (emphasis added).within its RSA 674:2 If a

growth accomplish goals bytown chooses to limit or to allowed stat-
ute, statutorycomplythen it must with the scheme. The statutes as

body,legislativeprovide town, throughwritten that a its elected
may regulationsadopt provideor ordinances which for limited
growth community regional needs,developmentbased on and or
may regulationsadopt temporaryinterim on a basis. RSA 674:22

consistently upheld interpretationand :23. We have this of the stat-
andute have further stated that a town must conform with the stat-

require adoption comprehensive planwhichutes of a to deal with
long-term growth. Stoney-Brook Corp. Fremont,Dev. v. Town 124of

583, Stratham,(1984); ConwayN.H. 474 A.2d 561 v. Town 120of
257, (1980).414 A.2d 539N.H.

case, apply planif were allowed to the masterIn this the board
directly, give greater legal planit would status to the master than

legislature chapterinthe intended RSA 674. RSA 674:1 to :5
require planning adopt requireplana board to a master do notbut
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legislative body approve plan. ato the RSA 674:3. Whenthe local
legislative regulatebody to or control thelocal enacts ordinances

guidelines.timing development, publicthe receives concrete Theof
judicial scrutiny, maysubject publicare to and and beenactments

planningdown if unlawful or unconstitutional. When a boardstruck
apply growthpurports to its limited recommendations on an ad hoc

growthplace legislation, req-in of limited it circumvents thebasis
legislative process. practice.We cannot countenance thisuisite

decision,reaching compared HampshireIn its the trial court New
jurisdictions legalof to thelaw with the law other relative effect of a

plan denymunicipality’s master and that board couldconcluded the
proposal solely aegis plan. spe-under the of the master The courta

Florida,cifically Maryland,cited the laws of and Montana. The trial
jurisdictions misplaced.court’s reliance on law from these other is

jurisdictions, plan primary plan-In those a master is the land use
ning legislative bodies, boards,simply planningtool. Local not are

thus,required adopt plans, plans acquireto master and these the
law, hand,Hampshireforce of law. New on the other states that the

plan guide planning proc-inmaster should function as a the land use
Thus, elevating plan’sess. the trial court erred in the master status

plans jurisdictionsto that accorded master in the other considered.

Next, argumentplaintiff’s per­we turn to the that the three
growth adopted plancent annual in did notrate the master have a

scientific, Meredith,“solid statistical basis.” Patenaude v. Town of
616, 621, 582, (1978). Stoney-Brook118 N.H. 392 A.2d 585 alsoSee

Fremont, 588,Corp.Dev. v. Town 124 at A.2d atN.H. 474 563. Weof
growthpast permanenthave stated in the that controls cannot be or

They carefully continuallyunreasonable. must be studied and re­
in or Beckexamined order to relax eliminate them. See v. Town of

793, 800, 847,Raymond, (1978). Accordingly,118 N.H. 394 A.2d 852
growth changesplanning occurringboards must monitor and

maywithin their communities. “Towns not refuse to confront the
by building pulling upfuture a moat around themselves and the

drawbridge.” 801,Id. at 394 A.2d at 852.
1980, planning projected popula-In the office of State Barnstead’s
through 2000, accordingyear projection proc-tion the to a uniform

municipalities. populationused for all iness State The town’s actual
2493, yearprojection popu-1980 was but the for that same shows a

Further,persons. planning projectionoflation less than 2300 the for
2000,population persons popula-indicates a of for a1990 2831 and

calculations, figurespersons. Accordingtion of 3125 theseto our
growthapproximately percent average yearlytranslate to a 2.3
growthpercent average yearlybetween 1980 and 1990 and a one
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providedyear projections wereThesethe 2000.1990 andbetween
growth percentaverage yearly rate of ten betweenactualafter an

bythen, figures projectedappears, the thethatand 1980. It1970
actualand do not reflect theplanning are unrealisticofoffice State
usingisof Barnstead. If the boardgrowth experience in the town
town,growth rate for thethe idealprojections to establishthese

rate, plaintiffas theappears to be an unreasonableit to usthen
ques-addition, apparently also distributedsuggests. the townIn

they regardedaskingamong whetherBarnstead residentstionnaires
yearly growth rate for theone, percent as the “ideal”or tenthree

figure frequently Theselected.percent was mostThe threetown.
projec-figures that “thecompared and stated Stateplan themaster

andmany townspeople feel to be a reasonableis close to whattion
growth.”level ofmoderate

testimony by planningexpert a con­plaintiff offeredThe
growthpercent rate was not a realis­a threewho stated thatsultant

588,growth. Stoney-Brook, supra atof actual Seeapproximationtic
expert’s opinionthe waslower court found thatat TheA.2d 563.474

studying dissimilar toby geographical areas which werederived
and, thus, to Barnstead’shad little relevanceof Barnsteadthe town

gave weightAccordingly, court littleproblems. the trialparticular
questiondo notopinions expert planning consultant. Weof theto the

weightcredibilityfinding by and to becourt. “Thetrialthis the
testimony, question of fact for the trial court.given is ato a witness’

evidence, theyreasonablyfindings made on all thecan beIf the
Inc.,Custombilt,Libertymust stand.” Mut. Ins. v. 128 N.H.Co.

167, finding by(1986). question whether a512 A.2d 1098 We do
testimony givenexpert’s should beplaintiff’strial court that thethe

projec­weight inexorably that theto the conclusion Stateleadslittle
questionnairethe townis not clear to us thatis realistic. Ittion

solid, scientific,projection constitutes a sta­thecombined with State
growthpercent rate.three Wefor the recommendedtistical basis

was not sufficient for the trialon the recordhold that the evidence
that the town’s decision was based onthe conclusioncourt to reach

scientific, data. id.statistical See

towns, faith,acting goodin “mustheld thatWe have
services,municipal which normaldevelop plans to insure that

orderlyprovided in and rationalgrowth require, will be for anwill
801,Raymond, at A.2d atv. Town 118 N.H. 394manner.” Beck of

Hence, validity growth control ordinance reststhe of a town’s852.
growth and arelationship town’s restrictions onbetween theon the

growth” on scien­to be “normal basedprojection of what is deemed
asimply, we have held thatevidence. Put to dateand statisticaltific
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growth onlycontrol projectedordinance is valid if it restricts nor-
growth necessarymal orderlyno more than is to allow for an and

good development municipalfaith of services. The determination of
growth rests, part,what is normal in on a consideration of the

zoning adoptedeffects of or purposesother land use restrictions for
public growthof benefit other than control as such.

“good“orderly” growthAn and faith” control ordinance must
in turn rest on what constitutes a reasonable rate of increase of
municipal particular Clearly,services for a town. what is reasonable

complex rigidis a forissue which there can be no test. See Burrows
City Keene, 590, 598,v. 15,121 N.H. (1981).432 A.2d 19-20 How­of

ever, it seems clear that the test of reasonableness should include
extendingconsiderations municipal services,of the cost of the

capacity existingof citizenry adjustthe highertown’s to to the tax
necessarilyburden municipalassociated with an extension of serv­

ices, probable dwellingsthe (e.g.,use of the recreational use as dis­
tinguished primaryfrom homes), availability suitabilitythe and of
undeveloped neighboringland in growthtowns and the overall of

region inthe which the town is located.

Hence, we hold that that “scientific and statistical basis” evi­
growth patternsdence of describes bearingbut one kind of evidence

on the ultimate growthissue of the reasonableness of a control ordi­
nance. Scientific and growthstatistical projectionsevidence of can­

guidenot function as the sole as to what constitutes a reasonable
growth by particularlimitation established a town.

presentedThe final issue for our review is whether the trial court
upholdinginerred proposalthe denial of the subdivision in order to

preserve potential supply. plaintiff arguesthe area for a water The
if the undevelopedthat town wants to hold his land in order to save
potential supply,it for use as a compensatedwater he should be for

inability I, 12;his to use pt.his land. See N.H. Const. art. see also
312,Conway,Funtown v. Town N.H. 499 A.2d (1985).127 1337of

The town asserts that it plaintiffhas not denied the the use of his
by denyingland proposalhis subdivision because there are alterna­

land,tive buildinguses available for the single-familysuch as
homes.

The specifictrial court focused septic sys­on the issue of
plaintiff’sin proposedtems the development. Although the WSPCC

gave approval plaintiff’sits conditional proposed project,to the the
trial statingcourt was in planningcorrect that the board was not
required acceptto the WSPCC’s determination. Durant v. Town of
Dunbarton, 352, 357,121 140,N.H. (1981).450 A.2d 144 The trial
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reading applicationand in its ofin its of Durantwas correctcourt
acceptquestion Barnstead mustspecific of whetherto thethe case

systems. Obviously,finding septic under Durantonthe WSPCC’s
agency’s finding.disregard id.the Seetown is free tothe

however, consideringerred, in not the town’sThe trial court
theregard We conclude that board’sin this as a whole.decision

arbitrary is no indication fromand unreasonable. Thereisdecision
developed specific standards forplan Barnstead hasthe master that

designated areas of theprotection. has Barnstead whataquifer Nor
purchasersupplies that a will be awarepotential water sotown are

buyingprior such land. Since the town haspossible toof restrictions
concludingarea,any it had no basis for thataction in thisnot taken

damage supply,the water that theplaintiff’s project wouldthe
safeguardsingle-familybuilding homes wouldnumber ofof a small

supply, decision was incorrect. Sinceor that the WSPCC’sthe water
matter,in this we needto reconsider its decisionorder the boardwe

action amounted to an unconstitu­whether the town’snot consider
taking property.oftional

today from a desirewe reach does not resultThe conclusion
particularplanning decisions must belocal boards thatto dictate to

concerningmade, the ultimate decision thenor do we decide what
Rather, plan­thatbe. we are concernedproposal in this case should

goals, plansapply their masterning adopt well-consideredboards
pro­consistently, explanation for a denial of aprovide detailedand

by city planners giveattempt toposal. be an town andThere must
guidance for the denial of agreater more detailed rationalesand

requirementis a that land­proposal. in this standardInherent
good municipal­developers cooperate in faith with theandowners

ity.
court is vacated and the case is remanded.The decision of the trial

andVacated remanded.

sit;Thayer, J., not the others concurred.did


