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Merrill, Keshen,attorney general (BarbaraStephen R. assist-E.
attorney general, orally), for theon the brief and State.ant

Donahue, Keene, by orally,A. of brief for the defend-andCharles
ant.

defendant,July 22, 1985, Hickey,Batchelder, JosephOn theJ.
J.)Superior (Dickson,in onwas convicted Court two counts of

aggravated sexual assault. RSA The defendantfelonious 632-A:2.
principal appeal: (1)two issues on whether the trial courtraises

ruling eleven-year-old priorin an conviction for incesterred that
Hampshire609(b)under ofwould be admissible Rule the New Rules

(Rule 609(b)) credibilityimpeachof Evidence to the of the defendant
testified; admitting(2)if he and the trial erred inwhether court

alleged 404(b)of otherevidence crimes of the defendant under Rule
Hampshire (Ruleof 404(b))of the New Rules Evidence to show

motive, intent,opportunity, plan, identity,preparation, knowledge,
points,or absence of mistake or onaccident. We find error both

reverse, and remand this for newcase a trial.
aggravatedHickey of fe-Joseph on two countsindictedThe State

trial,grandson. Prior tohis RSA 632-A:2.onlonious sexual assault
ofintroduce evidenceits intent todefendant ofnotified thethe State

credibilityimpeach hisfor incest toprior convictiondefendant’sthe
admissibility.rulingtestified, a on Seein formoved limineif he and

Super. argued that the68; R. Defense counselR. N.H. Ev. 609.Ct.
prior Ruleconviction underevidence of theshould excludecourt

outweighed itsprejudicial of evidenceeffect the609(b) because the
in andprior remote timevalue, conviction wasprobative where the

judgecharged trial summar-offense. Theas theof same naturethe
articulatingand, factualargument therejected withoutily this

priorthedecision, evidence ofconcluded thatunderpinnings of his
impeachment purposes underforwould be admissibleconviction

609(b).Rule
testimonyprimarily of the victimon theits caseThe basedState

Testimonycounselor, Penelope indi-Upton.mental healthand his
andin the defendantboy’s him the care ofthe mother leftcated that

24, approximatelyAtof 1984.for weekend Novemberhis wife the
24, 1984, wifenight the defendant’sp.m. ofon the November10:15
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nearby leavingwent to hospital,work at a the invictim the sole care
night,of the defendant. Sometime later that the defendant told his

grandson, sleep tonight.” boy“You can with me The then went into
the grandsondefendant’s bedroom. The defendant followed his into

allegedly boythe bedroom and sexually.assaulted the
trial,At testimony regardingthe alleged priorState introduced

upon byunindicted sexual assaults the victim the defendant. The
argueddefendant that the court should testimonyexclude the

regarding offenses,prior judgeunindicted properlyand the trial
recognized that such evidence was not admissible to show the

propensitydefendant’s chargedto commit the offense. The State
argued, agreed, testimonyand the court that the was admissible to
prove 404(b); i.e., “motive,“all of the elements” of Rule opportunity,
intent, preparation, plan, knowledge, identity, or absence of mistake

Thus,or permittedaccident.” the State was to ask the victim the
following questions:series of

“Q. your grandfather youHas ever hurt like that before?
A. Yes.
Q. inWas it the house in Penacook?
A. Yes.
Q. you manyDo youremember how times he had hurt

before in the house in Penacook?
A. No.”

Similarly, objection,over the defendant’s permittedthe State was to
testimonyintroduce from the victim’s mental health counselor

regarding alleged Upton testified,the other crimes. “There is no
question myin boy] sexuallymind that has been abused on[this
many by grandfather.”occasions (Emphasishis added.)

juryAfter testimonythe heard Upton,this from the defendant
moved for a denied,mistrial. That agreedmotion was but the court

proper give limitingthat it would be to a instruction. The court
jury priorinstructed the that evidence of offenses is “not admissible

to show a propensitydefendant’s bad character ... or to commit the
charged, onlycrime” for which he is but for purposes”the “limited

showing “motive, intent,opportunity,of preparation, plan, knowl-
edge, identity, or absence of mistake or accident.” The defense
objected “general litany possibleto this of the ofuses” “other crimes”

requested specificevidence and response,a instruction. In the State
positionreiterated its everythat the evidence pur-was relevant for

pose in 404(b), judge agreed.outlined Rule chargeand the In the to
jury trial, judge againthe at the close of the made reference to the

“general litany” permissibleof uses of “other crimes” evidence. The
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brought thisguilty, defendantand thejury the defendantfound
appeal.

rulingincourt erredthe trialFirst, whetherwe consider
underadmissiblefor incest wasprior convictionthe defendant’sthat

is admissibleState, priorof convictions“evidence609(b). In thisRule
testimonyevaluating theoftheproperlyof inif be assistanceit will

prejudicialitsprobative value exceedsifand itswitnessdefendant
1116,326, 330, A.2d 1120493Vanguilder, 126 N.H.effect.” v.State

explained inadmitting wassuch evidencefor(1985). rationaleThe
Duke, 292, (1956):745123 A.2dv. 100 N.H.State

case,voluntarily in a criminaltestifiesa“When defendant
reasonjury accept his word. No sufficienttohe asks the

ofsortwhy jury not be informed whatappears the should
of trust-asking his word. . . . Lackperson them to takeis

abiding repeatedby andmay be evinced hisworthiness
morallylegally and boundcontempt which he isfor laws

solelythough not concernedobey, the violations areto . . .
‘dishonestyinvolving statement.”'and falsewith crimes

evidence, however,293-94, at The need for such123 A.2dId. at 746.
jurydanger theagainst that the will convictthemust be balanced

chargedrather the offense.prioron bad acts thanbaseddefendant
111,290, 294-95,Cote, 114-15See, e.g., 235 A.2dv. N.H.State 108

denied, (1968).(1967), cert. U.S. 1025390

Hampshire 609(a),recently adopted Rule theNewUnder
approachgeneral approach is common law to the usesimilar to our

credibilityimpeach of witnesses.the See N.H.prior convictions toof
however, departsNotes). 609(b), from609(a) (Reporter’sEv. RuleR.

ten-yearby imposing limitation on the useprior acommon lawour
609(b) provides, per­inprior impeachment. Ruleof convictions for

part,tinent that:

rule is not admissibleof a under this“Evidence conviction
years elapsed theperiod has sinceif of tena more than

fromof release of the witnessof the conviction or thedate
conviction,imposed iswhicheverconfinement for thatthe

determines,date, in the intereststhe later unless the court
sup-justice, probative of the convictionof that valuethe

substantiallyported by specific and circumstancesfacts
outweighs prejudicial effect.”its

judgmentten-year of a considered thatis the resultThe limitation
yearsthan tenprobative of convictions morethe value of evidence

is, cases, outweighed by prejudicialits effect. Underinold most
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609(b), 609(b),is same as Federal Rule of Evidencewhich theRule
years willthat convictions over 10 old be admittedis intended“[i]t

Rep.onlyvery rarely exceptionalin circumstances.” S. No.and 93-
Cong.Sess.,Cong., reprinted1277, in2d 1974 U.S. Code &93d

7051,Admin. News 7062.

bar, rulingIn atthe case the State moved in limine for a on
admissibility priorthe of the conviction fordefendant’s incest

although imposedhe had been from the confinementreleased for
years hearing motion,that conviction eleven earlier. At the on the

produce uponthe had the burden to evidence which trialState the
properlycourt could base its determination. v.See United States

Portillo, 1313, denied,(9th 1980),633 F.2d 1323 Cir. cert. 450 U.S.
(1981). produced only age identityThe the victim’s and1043 State

along record,prior althoughwith the defendant’s criminal and the
argued priorthat theState defendant’s conviction should be admit­

impeachment purposes,ted for the failed toState discuss the
impeachment prior judgevalue of the defendant’s The trialcrime.
recognized that the of theevidence remote conviction was inadmis­

probativesible unless he determined that “the value theof convic­
supported by specific substantiallytion andfacts circumstances

outweighs effect,” stated,prejudicial only herebyits but “I so find
juncture.” argues findingthat at this The defendant that this was

adequate supportnot priorto the admission of the defendant’s con­
agree.609(b).viction under Rule We

presumption prejudicialThere is a rebuttable that the
years outweighseffect of of aevidence conviction over ten old its

probative supra. determining admissibilityvalue. Portillo When the
priorof a 609(b),remote conviction under Rule the trial court should

explicitly specificevaluate the facts and circumstances of the case in
light presumption. Berger,of this 3 J. Weinstein & M. Wein­Cf.

609[05], (discussing(1985)stein’s Evidence at Fed.609-83 R.¶
609(a)).Evid. of the which courtSome factors the trial should con­

makingwhensider this determination are:
crime;(1) impeachment priorthe value of the

(2) subsequent history;the defendant’s
similarity(3) priorthe between the crime and the

crime;charged
(4) importance testimony;the of the defendant’s and

centrality credibility(5) testimony.the of the
Mahone, 922, denied,(7th Cir.),United States v. 537 F.2d 929 cert.Cf.

(1976) (discussing 609(a)).429 U.S. 1025 Fed. R. Evid. theUnless



59

record, on articulated facts and cir­on the basedcourt concludes
substantiallycumstances, probative value of the convictionthat the

effect,prejudicial be excluded.outweighs the evidence shouldits
671,Acosta, F.2d 695N.H. v.609(b);R. Ev. see United 763States

denied, supra;(5th Cir.), (1985); Unitedcert. S. Portillo106 Ct. 179
denied,Mahler, 730, (2d Cir.), cert. 439 U.S.v. 579 F.2d 736States
532, 535-36,Robinson, 465(1978). Compare v. 123State N.H.991

rule, required1201, to(1983) (under court1203 common lawA.2d
probative particularaffirmatively offind on the record that value

outweighed prejudice).inherentconviction

rulingcase, of that theIn this the basis the trial court’s
eleven-year-old forprior conviction would be admissibledefendant’s

purposes no find­impeachment is because the court madeunclear
Additionally, toings support failed consider theto it. the trial court

testimonypotential importance and the tremen­of the defendant’s
dously prior forprejudicial evidence of a convictioneffect which

aggra­chargedin offense washave a trial where theincest would
underage Althoughrelative. thefelonious sexual assault on anvated

admissibility prior theof the of a conviction is withindetermination
court, 278,Staples,v. 120 N.H.sound discretion of the trial State

283, 320, of(1980), make careful usethe court must415 A.2d 323
given609(b), inof Rule like thatthat discretion. A rote recitation

case, priorasupportnot suffice the of remotethis does to admission
ruling priorin con­The trial court erred the defendant’sconviction.

viction admissible on this record.

Next, trialcontention that theturn to the defendant’swe
admitting404(b) in evi­Hampshire Rulecourt erred under New

R. Ev.other crimes. N.H.unindicteddence of the defendant’s
404(b) provides that:

wrongs,crimes, is not admissi-or actsof other“Evidence
person in order to showprove of ato the characterble

may,conformity Itperson therewith.inthat the acted
proofhowever, purposes, asother suchadmissible forbe

intent, plan,motive, preparation, knowl-opportunity,of
identity, or accident.”edge, or absence of mistake

rule,”rule, propensity is based oncommon law as “theThis known at
createsof “other crimes” evidencethat the introductionthe rationale

mayjury for crimes other thana the accusedthe risk that convict
or, guiltythough is of thecharged even uncertain that hethose

charged offense, punishment.is man who deservesbecause he a bad
Moccia, 61, 1982).(1stv. 681 F.2d 63 Cir.United States

above, judge thedetermined thatthe trial in this caseAs noted
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testimony regarding alleged priorthe defendant’s was rele-assaults
prove motive, intent,opportunity, preparation, plan,vant to knowl-

identity, accident,edge, or absence of mistake or and instructed the
jury accordingly. arguesThe defendant that the evidence the oth-of

every purposeer crimes was relevant for fornot which it was
instructing juryinand that the court erred theadmitted as to all of

possible 404(b).the uses of “other incrimes” evidence listed Rule We
agree.

Barker, 543,In v. (1977),State 117 N.H. 374 A.2d 1179 we said
admittingthat before evidence of other crimes:

judge that“The must determine the evidence is relevant
purpose showinga disposi-for other than the character or

defendant, proof ques-tion of the thethat the that acts in
by clear,weretion committed the defendant is thatand

probative outweighs dangerthe ofvalue the evidence the
prejudiceof to the defendant.”

546,Id. at 374 A.2d at 1180. Barker was decided under common
law, required requiredthebut determinations aretherein also

404(b).under Rule

considering admissibilityWhen ofthe evidence of other
404(b),crimes under Rule courtthe trial must consider whether the

prove actually and,is disputeevidence offered to an issue that inis
so, really Obviously,if disputehow serious that is. if an issue other­

by plea guiltywise raised the defendant’s of not is removed from
Wrightbydispute stipulation, Graham,a see C. & K. Federal

5249, by(1978),Practice and at orProcedure 530 the defend­§
adequate court,open O’Leary,ant’s inadmission see State v. 128
661, (1986),N.H. these517 A.2d 1174 are factors which are to be

by determiningconsidered the court in prejudicialtrial whether the
Wrightoutweighs probativeeffect of the itsevidence value. C. & K.

Graham, 5249,Federal Practice (1978).and Procedure at 530§
among contention, however, practicalEven matters that are in the

degree dispute vary. openingof the will The statement of defend­
counsel, testimony, mayant’s and ownthe defendant’s indicate that

seriously contested, thoughcertain matters are not even not for­
mally consideration, assessingwithdrawn probativefrom and in the

alwaysvalue of evidence the court should consider the exact details
example, extraordinaryof the inState’s burden. For circumstances

provewhen there is a to a purposely,need that defendant acted see
626:2, find,11(a), may properRSA the court in the exercise of dis­

cretion, justificationstronger admittinga for priorofevidence
proveto provecrimes intent than if the burden is to mere reckless-
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776, (7thShackleford, F.2d 781Compare v. 738Statesness. United
proveto intent(evidence prior crimes inadmissible1984) ofCir.

525,Parker,issue), N.H.in with v. 127intent was not Statebecause
809, (prior on victim admis-532, (1985) sexual assault813503 A.2d

charged at-offense wasprove intent whereto defendant’ssible
aggravated because defendant’sfelonious sexual assaulttempted

issue).inof mind wasstate

chargedus, with act­defendant wasthe case before theIn
the defendantno indication thating purposely. Because there was

requiredissue, tothe was thusand because Stateconceded that
mind, thehighest culpable we believe thatprove of states ofthe the

pur­for that limiteddisputed have been admissibleevidence would
inadmissible, however, proveto the defendant’spose It wasalone.
possibility would mistakeidentity existed the victimbecause no that

grandfather.identity was whether the de­of his The real issuethe
Wright Graham, supracharged See &committed the acts.fendant

admitting testimony5246, in thecourt erredat 514-15. The trial§
every purpose inregarding for listedthe defendant’s other crimes

404(b).Rule

case, instructing jury ofany the that evidence otherIn
404(b)every inpurpose listed Rule wascrimes was relevant for

provided guidancepreviously for the trial courtshaveerror. We
Smith, 125 N.H.regarding limiting v.such instructions. In State

1091,522, 526, (1984), we stated that:484 A.2d 1094-95

jury possibleimproper the to allis to instruct as“[I]t
maypurposes priorof beproper for which evidence acts

admitted, ofpurposes inapplicableif to the factsthese are
court, giving limitingwhen instruc-the case... . The trial

tions, care the instructions do indeed strivemust take that
jury’s purpose orthe narrowto limit the consideration to

beingpurposes for which the evidence is admitted.”
(Citation omitted) (emphasis givingoriginal). purposein forThe

limiting explain purposeproper pur-such a instruction is to the or
poses therebymayfor which the evidence be used and minimize the
danger jury impermissiblethat the will draw from theinferences

limitingevidence of the defendant’s crimes.other A instruction
“general litany”nowhich does more than recite the of ofthe uses
404(b)in“other crimes” evidence listed to reduce theRule does little

prejudicerisk of inherent in the ofuse such evidence.

admittingthat errors inThe State contends the trial court’s
impermissible pur-of crimes forthe evidence the defendant’s other
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poses Although assessingwere impactharmless. fullthe which the
testimony regarding maydefendant’s other crimes have had on the
jury difficult, recognizeis we that evidence of other crimes has an
inherently prejudicial effect, Staples, 283,State v. 120 N.H. atcf.

323, expertUpton’s testimony415 at thatA.2d and carrywould
weight jury.substantial with Campbell,the v.See State 127 N.H.

116,112, 330, Furthermore,(1985).498 A.2d 333 we must consider
prejudicialthe of admittingeffect the court’s inerrors the “other

testimony togethercrimes” with the 609(b).court’s error under Rule
together, beyondsayTaken we cannot a reasonable thatdoubt the

jury’scourt’s errors did not Ruelke,affect the verdict. See State v.
692, 694, 497,116 (1976). Therefore,N.H. 366 A.2d 498 we must

reverse the verdict below and remand this case for a new trial.

andReversed remanded.

All concurred.
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