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poses Although assessingwere impactharmless. fullthe which the
testimony regarding maydefendant’s other crimes have had on the
jury difficult, recognizeis we that evidence of other crimes has an
inherently prejudicial effect, Staples, 283,State v. 120 N.H. atcf.

323, expertUpton’s testimony415 at thatA.2d and carrywould
weight jury.substantial with Campbell,the v.See State 127 N.H.

116,112, 330, Furthermore,(1985).498 A.2d 333 we must consider
prejudicialthe of admittingeffect the court’s inerrors the “other

testimony togethercrimes” with the 609(b).court’s error under Rule
together, beyondsayTaken we cannot a reasonable thatdoubt the

jury’scourt’s errors did not Ruelke,affect the verdict. See State v.
692, 694, 497,116 (1976). Therefore,N.H. 366 A.2d 498 we must

reverse the verdict below and remand this case for a new trial.

andReversed remanded.

All concurred.
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Cross, Jr.,Nourie, on theL.Wiggin of Manchester& {Edward
plaintiff.orally),and for thebrief

P.A.,McLane, Graf, of ManchesterMiddletonRaulerson & {Thomas
A.orally), for the defendant Arthurthe brief andDonovan onJ.

Dickey.

P.C., KennedyA. on theMalloy of& ManchesterSullivan {Donald
McDowell, {JosephKelley of F.brief), Cullity, Manchesterand &

King.McDowell, III, orally), Joseph P.for defendantthe

Batchelder, case, plaintiff appeals from a denialIn theJ. this
agreementpurchase for landperformance and salespecific of aof

party.land to a thirdof thata to set aside the saleand from refusal
indicatingagreement a clause thecontainedpurchase and saleThe

parties toupon of the closeagreement the failurewould terminate
11,5, when theby November 1984. On Novemberthe transaction

Dickeyclosed, intoArthur entered anot defendantsale had been
Josephagreement to his land to defendantpurchase sale selland

performance tospecific com-King. plaintiff petitiona forThe filed
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pel Dickey convey Later, petitionedto him the land. he to have the
conveyance King petitionsto set aside. These were consolidated for

Superior Flynn, J.),The (C. jury,trial. Court after aa trial without
soughtdenied the relief and ruled that time was of the ofessence the

contract and that the to withinfailure close the contractual time
dilatoryplaintiff’s neglectfuldue towas the and conduct. For the

follow,reasons that we affirm.
June, 1984, Dickey approximately twenty-fiveIn hisadvertised

Londonderryin price $125,000.acre tract of land for sale at a of On
5, 1984, DickeySeptember Mailloux, plaintiff,and Richard the

agreementpurchaseentered into a pur-and sale for this land. The
price $80,000, depositchase to be paid Sep-was with a on$1000

5, $19,000 date,closing $60,000tember due in cash on the and the
by Dickey. Dickey dropped pricebalance to be financed his because

he to money quickly putwas anxious retire and theneeded to his
effect;plans however,retirement into he did not communicate that

tomotive Mailloux.
developedMailloux pur-has various residential subdivisions. The
agreementand bychase sale was the same form used Mailloux in

many providedhis para-sales of real inestate. The form the fifth
graph:

Buyer pay“Should the fail to or tender the balance of said
purchase price provided,within the time herein this con-
tract shall be andterminated the Seller shall retain the

deposit liquidated damagesaforesaid as thefor breach of
this contract.”

Dickey plaintiffthe possible.informed he towanted close as soon as
replied sixty days closing,Mailloux that was the usual fortime and

Dickey agreed Thus,period. 5, 1984,to that November was written
agreement closinginto the form as the date.

6,September Dickey requested attorney,On his James Flem-J.
ing, deed, mortgage, possible.to draft a and note as assoon After
Attorney Fleming Dickeysent these documents to at the latter’s

signedPennsylvania, Dickeyin byhome and and returned them
Express, FlemingFederal to Septembermailed them Mailloux on

Apparently,25. Mailloux did not receive them until 5.October At
time, plaintiff closing.stepsthat the had taken no toward On

5, purchase agreementOctober Mailloux sent the and sale to his
attorney, McDonough. later, Attorney McDonoughDavid G. A week
informed thatMailloux he needed a deed to do the title search. Mail-

attorney 1, onlyloux did not deliver the todeed his until November
days closing. Thus,two business before the scheduled the trial court
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“dilatory neglectful was theplaintiff’s and conductthat thefound
closingfor not on November 5th.”cause

Dickey6, abouthad not contactedwhen MaillouxOn November
attorneyclosing, Dickey find the status of thecalled his to outthe

attorney suggested giveclosing. a little more time.His he Mailloux
forty-eightDickey agreed give plaintiff extension.the a hourto

McDonoughFleming’s AttorneyAttorney paralegal telephoned and
Attorney McDonough replied thatinformed him of the extension.

time neededwould be more a realistic estimate of theanother week
deal, closinggivehe did not an alternative date.to close the but

1, King, regis-meantime, Josephon defendant aIn the November
buybroker, Dickeyan unsolicited offer to totered real estate made

Dickey King outstanding$150,000.for told that he had anhis land
agreementpurchase not the land to himand sale and could sell
through. King agreementthat deal fell He later told that theunless

expire Kingwould on called to check theNovember 5. November 5
progress frequentlyof the Mailloux and called there-transaction
after.

6, Dickey request sixty-daya aOn November Mailloux sent for
extension, offering statingwithout new consideration and without a

day, Kingplaintiffdate on which the thenew could close. On same
bypurchase agreement, accompaniedsent an unsolicited and sale a

$10,000 contingentdeposit, uponcheck as a which was offered the
11,Dickey’sfailure of transaction with Mailloux. On November

Dickey signed King’s agreement accepted $38,701.07and from
King, payment. Duringas the balance of the down the time from

King’s offer,acceptance Dickey scrupulouslyNovember 1 to his of
committing Kingrefrained from himself to until the deal with Mail-

collapsed.loux
plaintiff appeal.The raises four issues on His main contention is

Alternatively,that time was not of the essence of the contract. he
essence,argues Dickeyif was waived thethat “even time of the clos-

by 5, 1984,ing arranging closing bydate not a on andNovember
unilaterally extending closingthe date 48 hours.” Mailloux also

testifyappeals the trial himcourt’s refusal to allow to as to his
understanding usagepriorof the termination clause based on his of

Fourthly, findingit. Mailloux contests the trial court’s that he was
dilatory neglectful. grounds argumentand The for this last are that

finding unsupported bythe was the evidence and that the correct
legal denying equitablestandard for relief time is not of thewhen

delay.isessence willful
essence,supportIn of his contention that time was not of the the

arguments.plaintiff points purchasemakes several He out that the
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agreementand sale did not recite that “time thewas of essence.” He
merely liquidated damagestreats the termination clause as a clause.

provisionMailloux also likens the termination clause to a forfeiture
in a forcontract deed.

meaningThe of a contract is a matter law forof this court
decide, partiesto where ofbut determination the intent of the

depends interpretingon conduct and all thetheir circumstances
agreement,surrounding draftingthe of we deferthe will to the find­

ings they byunsupportedof the of aretrier fact unless the evidence.
Dover, 666, 670-71,Zoppo City 12,v.R. 124 N.H.Co. 475 A.2d 15of

Mills, 292, 295, 1329,(1984); v.Holevas 124 A.2dN.H. 469 1332
(1983). We have stated that order to whetherdetermine time is“[i]n

agreement,of in anthe essence the trier of shouldfact not use a
test, partiesmechanical but should determine the of theintent in

light surrounding circumstances,of all thethe instrument itself and
words, actions,including parties’ interpretationthe and of their

Faro,agreement.” 573, 575-76,Geary, v.Allard & Inc. 122 N.H. 448
377, (1982).A.2d 379

have held thatWe time is not made of the essence“[w]hen
contract, although period stipulatedin a a certain of time is for the

completion, equitycontract’s treats the time limitation as formal
Fowler, 541, 543,rather than ..” v.essential.. Leavitt N.H.118 391

876, rule,(1978). generalA.2d As a time877 is not considered to be
specificallyof the essence unless the Guycontract it is.states v.

73, 75, 1,Hanley, (1971).111 N.H. 276 A.2d 3 The mere fact that a
enough generaldate inis stated the is not alterinstrument to the

phrase magicrule. Id. The “time is of the essence” ais not incanta­
instance, Rogers 285, 286,tion. For in Realty,v. N.H.Cardinal 115
23, (1975),339 A.2d 25 we found time to be of essencethe based on

phrase Thus,the inclusion the inof “ASAP 1973” the contract. other
will dowords also the trick.

case,presentIn the trialthe court thefound termination
purchase agreement specificclause of the and sale was even more

agree. meaningthan of the“time is essence.” The ofWe the words
hardly Dickeycould be clearer. The record shows that told Mailloux

possible. agreedthat to Dickey sixty-­he wanted close as soon as to a
day period Mailloux, experiencebecause who had inextensive real
estate, times, Dickeytold him that was At allthe custom. acted con­
sistently with his belief thethat contract would terminate on

byNovember 5 if the deal had been closednot then. He went to his
attorney day signing purchase agreementon the after the saleand

prepareand possible.asked him to the documents as soon as He
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attorney by Express. WhenFederalto histhe documentsreturned
1, Dickey explained to him thatKing approached him on November

gave anexpired Heon November 5.Maillouxcommitment tohis
hours, couldonly forty-eight in which Maillouxa timeofextension

short, ampleprocrastination. Inbut curtailedclosed whichhave
finding of thesupports that time wasthe trial court’sevidence

of the contract.essence
contention, justparagraph not aContrary plaintiff’s five isto the

that,properly notedamages The court tookliquidated clause. trial
bycase,contrary usedagreement in this the standard formto the

anyHampshire of does not containAssociation Realtorsthe New
damageslanguage liquidatedin its clause. Mailloux’stermination

liquidated damagesmore than a clause.form is
from terminationplaintiff’s to extricate himself theThe effort

is, likewise,callingby futile. A forfeit-it a forfeiture clauseclause
by purchased pursuant to aproperty possessed oneof who hasure

agree-purchasedeed of a and salefor is not a terminationcontract
buyernot title to untilfor deed does transfer thement. A contract

rightlycompleted every payment. The law ishe has installment
dispossess buyer contract for and forfeitto a under a deedreluctant

Riel, 757,buyer’s 123 465payments. Randall v. N.H.all of the See
(1983).A.2d 505

contract, weofwe time was essence theSince hold that of the
forty-eight-hour was anot whether the extensionneed consider

plaintiff’sinperform. no merittime We also find thereasonable to
argument; namely, Dickey the November clos­that waived 5second

agreementlanguage purchaseing the and sale anddate. The of
getting putDickey’s the to Mailloux theconduct in documents

Dickey’sclosingarranging on exten­of the Mailloux. briefburden
hardly expression longer requiredan he nobe taken as thatsion can

closing.an immediate
irony caughtof plaintiffThe this case is that the was in his own

trap. plaintiff experiencedThe was an real estate seller who used
special buyerhis own form as asales in this case. The wasdefendant

unsophisticated plaintiff mightin real estate sales. The fact that the
sprung trap buyers irrelevant,havenever this on his isown and the

admittingcourt was in testimony. Bytrial correct not this its own
language, waitingtrap sprung.the termination clause is a to be
Furthermore, maywhatever Mailloux’s haveconduct been in other
transactions, case, Dickey’sin this conduct made it clear that he

expire passedunderstood the would ifcontract 5 withoutNovember
closing.a

light holdingIn of our that time of the essencewas to the contract
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and, therefore, plaintiff inthat the was breach when he had not
deadline,arranged by weto close the need not consider whether the

wrong rulingapplied plaintiff’strial court the standard in that the
dilatory neglectful failinginand conduct to meet the November 5

deny specific performance.himdeadline was sufficient to

Affirmed.
Thayer, J., sit;did not the others concurred.
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