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questions havethatoften to confrontsolaw, we are askedwhere
placeIf weConstitution.the Nationalalready decided underbeen

precedent will render the Statewefederalreliance onmuchtoo
little,shadows; renderplace we willif we toorowa mere ofrules

thesegoing to steer betweenIf we arepractice incoherent.State
advocacydeveloped from thoseonextremes, insistwe will tohave

why of the dis-a resolutionbring us. This isthe beforecaseswho
willBatchelderdividing and Justiceagreement the Chief Justice

posi-response today, the State’sas will ourwait forto anotherhave
exclusionary underadopted ruleanthis court has nevertion that

so now.19 and should not doarticle

Souter,J.,Thayer, joins special ofin concurrence J.the
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Sullivan, P.A., Sullivan,Gregg (Jamesand Horton of Nashua L.
Jr., orally), plaintiff.on and forthe brief the

Berman, Boston,Pease, (NormanDeValerio & of Massachusetts
II, brief,Harry Garfield,A. onBerman and the and Mr. Berman

se,George Corey, pro Georgeorally), and D. for the defendant D.
Corey.

Souter, Bank,plaintiff, appealsIndianJ. The Head National an
awarding George Coreyorder counsel fees to the defendant D. based

findingexpress Superior (Goode, J.)on the of the Court that the
delay discharging obligationsinbank’s its under a consent decree

“arbitrary, capriciouswas and claimsbad faith. . . .” The bank[in]
findings fees,supportthat the do not an award of counsel and that

affirm,support findings.the evidence does not the and furtherWe
award,Corey togethergrant trial court’sMr. interest of 12%on the

inwith his counsel fees and double his other costs incurred this
appeal.

Corey beneficiaryMr. is a under a trust of which the bank is a
began proceeding by filingtrustee. The bank the now before us a

petition following disagreement Corey,for instructions a with Mr.
apparentthe exact nature of which is not in the record before us.
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obli-disagreement any uncertainty the trustee’saboutandtheBoth
May 6,onsupposedly with consent decree enteredgations ended a

obligated pay Mr.1985, bank was toof which thethe termsunder
him,directly provide andCorey’s plus to fundslumpa sum todebts

house, topurchase thereafter make dis-for of a andhisassistance
reportshim, periodicprovideto ofof income to andtributions net

financial transactions.the trust’s
difficulties, however, onand the follow-The did not end thedecree

contempt,inCoreying a to find the bank14 Mr. filed motionJune
any required pay-claiming ofbank failed to make thethat the had

litiga-seeking attorney’sments, in renewedand fees theand costs
hastyCorey had been andbank answered that Mr.tion. The

respondent pursuing for con-as was his motionasserted that “even
tempt, complying . .” An informalwas with the order . .bank][the

Julyhearing appeared to resolve the matter oncein chambers on 19
again.

Nonetheless, November, 1985, CoreyMr. filed a further motionin
delay complyingin withthe thein which he claimed that bank’s

him, allegedinjured the stilland that bankconsent decree had
obligation discharge duein of to his balance toremained default its

Card, damage rating.his credita debt which continued toMaster
allegations, Corey again sought reimbursementthese Mr.Based on

attorney’s preparationin for theexpenses and fees incurredfor
19, legalJulyhearing and for the additional feesin chambers on

continuingresulting to honorfrom the bank’s failure theand costs
effect, itresponded, in that had actedthereafter. The bankdecree

misappliedreasonably, although hadthe admitted that itand bank
Card,payment representedit that to the “best oftoa Master [its]

knowledge the matter been rectified.”[had]
1985, originalDecember, hearinga on theIn the court held full

fees,contempt enquiredmotion for and intomotion for and the later
present-complyto with the consent decree. Afterthe bank’s efforts

dischargeding notevidence the still had the Master Cardthat bank
bank,debt, Corey’swell other to the Mr.as as evidence unfavorable

told court that he did not claim that the bank had inten-counsel the
disregardedtionally as it failedthe decree so much that had to

preferenceexpressed an ofattend to it. He a for award fees and
findingexpress contempt,of since a con-costs without a formal and

finding Coreytempt only make it more difficult for Mr. towould
with the in the future.deal bank

mentioning “contempt,”Without the court found
George Corey, throughdefendant-beneficiary“that the

counsel, judicialrequired to seek intervention towas
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compel compliance with the terms of the consent decree
6,Mayentered on 1985.

The discloses a number ofrecord instances where the
plaintiffs’ department justtrust has failed without cause

discharge obligation corporateto their as fiduciaries to
litigation, unnecessarily protractedthe defendant. This

through arbitrary,plaintiffs’ capriciousthe and bad faith
requiredconduct has effort oftime and defendant counsel

plaintiffs theycompelto to do that which should have
done on their own.”

accordingly $6,150.94,The court feesawarded of which we totake
fees,be reimbursement for counsel all ofbut which had$70.43

apparently original filingbeen incurred in connection with the of
contempt Julypreparation hearing.the motion for and for the

appeal argues, first,In thethis bank that the ofaward
contempt proceedingcounsel fees in a is inerroneous the ofabsence

express finding contempt.an of The long­short answer is that the
standing authorizing attorney’storule a court award reasonable

litigant required bringto a who is to judicialfees action to enforce a
decree, Association, 216, 221,Guay 409,see v. 87 N.H. 177 A. 413
(1935), require express finding contempt. Althoughdoes not an of

finding normallyasuch will be the anoccasion for award onof fees
basis, 507,Company,this see Barber v. (1923);80 N.H. 120 A. 80

Owen, 270,v. 68 (1895), apparentlyFowler N.H. A. 329 court39 this
thought finding necessary supportno such was to the award of

502,Hodge,counsel fees in v. (1910).Manchester 75 N.H. 77 A.2d 76
Rather, justification for gratui­the essential such an isaward the

placed partytous burden on the successful who is forced to incur
legal expenses simply previouslyfurther obtainto what a court has

that,rightor a previouslyawarded to enforce a court has declared.
alone, therefore, findingthisOn basis the trial court’s entitled Mr.

Corey to the award of reasonable fees.

not, however,we doThe cases have cited au­exhaust the
thority supporting Superiorthe trial court’s order. Court Rule 59

costs, includingauthorizes the assessment of “reasonable reasonable
fees, against any partycounsel whose frivolous or unreasonable con­

necessary filing hearing anyofduct makes the or on Inmotion.”
addition, Adams, 687,v. (1977)Harkeem N.H.117 377 A.2d 617 and

case,companion Adams, 659,its v.St. Germain N.H.117 377 A.2d
comprehensive(1977),620 establish the more thatrule “where liti­

gation unnecessarily prolonged throughis or party’sinstituted a
oppressive, vexatious, arbitrary, capricious conduct,or bad faith an

attorneys’of opponent power.”award fees to his is thewithin court’s
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662,Adams, supra A.2d at 623. Harkeemat 377v.St. Germain
justifying aclear, moreover, fee awardpurposes ofthat formakes it

of an intentional disre­its narrow senseis not limited to“bad faith”
injure, Murphy Devel­duty see v. Financialgard or toof an intent

1245,536, (1985),542, 1250 butCorp., 495 A.2dopment 126 N.H.
judi­tois forced seekmay individualto exist whenever “anbe said

right,clearly and establisheda definedto securecial assistance
freely enjoyed such intervention----”been withouthavewhich should

Adams, supra 691,at A.2d at 619.v. 377Harkeem
would, face,findingsAlthough on their suffice tothe trial court’s

foregoing authorities,any one thejustify of under ofthe award fees
toin an effort obtain re-further related issuesthe bank raises two

arguesstep, of the rules we have dis-a that allAs first itversal.
Funtown, Conway,by v. TownU.S.A. 127cussed were narrowed of

may312, fees now be(1985), so that counsel499 A.2dN.H. 1337
only showing the sense of intentof bad faith in stricton aawarded

Corey’sinjure. emphasizes that Mr.step, bankAs its second theto
lawyer any allegation been motivatedthat the bank haddisclaimed

arguesinjure Corey, that eviden-by and it thesuch an intent to Mr.
would,not Hence,tiary itsupport an inference of such intent.record

anyfindings unsupported by evi-aresubmits that the trial court’s
justify ofwould the award fees.dence that

argumentbank, however, wrong points. Theis on both thatThe
mayin which a trial courtcircumstancesFuntown narrowed the

single quotation fromon a thediscretion to award fees restsexercise
exceptionanopinion in ... we held that tothat case: Harkeem“[i]n

general parties pay fees ‘wheretheir own counsel existsthe rule that
judicial clearlyto secure aindividual is forced to seek assistancean

Funtown,right’ can established.” U.S.A. v.defined if bad faith be
315, (citationConway, supra omitted).Town at A.2d at 1339499of

effect,argues, in statement theThe bank that this narrows
rule, along prior expressedthe lawHarkeem-St. Germain with both

rule, by requiring proofHodge superiorin court of bad faithand the
requiredproof prevailing party wasin addition to that the to enter

clearly right.court to obtain the benefit of a defined and established
is, argues faith,” inThat the that Funtown limits “bad thisbank

disregard dutycontext, injure, requiresan or toto intent to and
necessaryproof a condition for a fee award.of such bad faith as

say quotationwill frank that the is read inWe be to when
opinion itisolation from the remainder of the Funtown casts some

argument. quotedplausibility on the bank’s But the statement does
itself,by reading opinionof entire reveals nonot stand and a the
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Germain,ofintent to retreat from the broader rules Harkeem-St.
Hodge, Superior Ruleand Court 59.

rules,light therefore, judgeIt is in of these that we must the
argument, evidentiary sup-bank’s final that the record is devoid of

findingsport arbitrarily, capri-for the court’s that the actedbank
ciously, discussion,inand with bad faith: Not to waste time needless

sufficiencyquestion supportwe the the of the tonarrow to evidence
finding judicial necessarya that intervention was to obtain the

clearly right, amountingbenefit a andof defined established thus
single exampleto bad faith under AHarkeem. will indicate that the

adequate evidentiarytrial court had an basis to award fees on this
basis.

alreadyWe have that onenoted of the debts the bank was obli-
gated dischargeto under the terms of the consent decree was Mr.
Corey’s to adebt Master Card account. The bank was aware that

May, 1985,there was such a debt at the time of decree inthe and
Corey’s lawyerMr. thereafter informed the bank several times that

convincing evidence,it remained Theunsatisfied. record contains
nonetheless, bypaidthat the had not thebank account the time of

July hearing, despite requests,the informal and that counsel’s the
fully discharged byaccount not beenhad the time of the December

hearing, meantime, Coreyfive months In thelater. Mr. was denied
use of Masterhis Card and the CardMaster records continued to
reflect bad debt.his

enough,As if were notthis bad the was onbank the creditor Mr.
Corey’s account, Corey’sMaster Card as well as Mr. trustee. For

months, then, departmentseven bank’sthe Master Card and its
department effectively enough paytrust could not communicate to
simple explain rightoff a debt. In toorder to the bank’s hand what

paidit should have its left Hand under the terms of a seven-month-
party, petitionold consent decree to which the bank was a ait took

contempt, fees,petitionfor a for counsel one chambers conference
evidentiary hearing justiceand superiorone full held a thebefore of

court.

superfluous say manyIt would be to more. We will not see
pursuemore examples litigationsuch obvious of a need to to enforce

clearly right.a defined and Theestablished rule in Harkeem is
satisfied, Superiortherefore as are Rule theCourt 59 and rule in

Hodge, Indeed,for that matter. the trial court could have awarded
greateran even provideamount in order to full reimbursement for

hearing.forfees incurred the December

finalA matter our Corey’sfor consideration is requestMr.
fees,for counsel enhanced interest the appeal.and costs of this In
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heof fees thatof the awardpreserve the effective benefitorder to
discretionarybelow, Corey requested a orderMr. hasobtained

23, awarding attorney’s fees for thisSupreme himCourt Ruleunder
ground appeal or taken in badappeal the was frivolouson the that

counsel fees was sotrial court’s award ofbelieve that thefaith. We
position was so thor-discretion, the bank’sclearly and thatwithin its

appeal an actoughly any equity, frivolous andof that the wasdevoid
grant thethereforein used in Harkeem. Weof bad faith the sense

byfees, uponthe clerkrequest which shall be taxedfor reasonable
by Corey’s like reason-presentation of Mr. counsel. Ona statement

Coreying, agree applicable Mr.is and awardwe that RSA 490:14-a
entry thesince ofof other costs incurreddouble the amount his

superiortogether percentappeal, of on thewith interest twelve
award, in likecourt’s counsel fee to be taxed manner.

Affirmed.

Johnson, J., sit;did not the concurred.others
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