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heof fees thatof the awardpreserve the effective benefitorder to
discretionarybelow, Corey requested a orderMr. hasobtained

23, awarding attorney’s fees for thisSupreme himCourt Ruleunder
ground appeal or taken in badappeal the was frivolouson the that

counsel fees was sotrial court’s award ofbelieve that thefaith. We
position was so thor-discretion, the bank’sclearly and thatwithin its

appeal an actoughly any equity, frivolous andof that the wasdevoid
grant thethereforein used in Harkeem. Weof bad faith the sense

byfees, uponthe clerkrequest which shall be taxedfor reasonable
by Corey’s like reason-presentation of Mr. counsel. Ona statement

Coreying, agree applicable Mr.is and awardwe that RSA 490:14-a
entry thesince ofof other costs incurreddouble the amount his

superiortogether percentappeal, of on thewith interest twelve
award, in likecourt’s counsel fee to be taxed manner.

Affirmed.

Johnson, J., sit;did not the concurred.others
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Hampton (LawerenceP.A.,andSanders McDermott of M. Edel-
orally), plaintiff.man on the brief and for the

(RobertMcLane,Graf, P.A.,Raulerson Middleton& of Manchester
E. Jauron and brief,Steven V. Camerino on the and Mr. Jauron
orally), for the defendant.

plaintiffBatchelder, J. The seeks to recover a broker’s com-
bymission for real estate sold the defendant. The defendant moved

summary judgment, grounds Hamp-for on the dual that the New
require listing agree-shire Real Estate Commissionrules broker’s

writing plaintiff produceinments to be and that the had failed to
any brokerageevidence that the defendant had created a relation-
ship writing Superior (Temple, J.)in or otherwise. The Court
granted summary judgment for the defendant. We affirm.

operated hospital Derry.The defendant owned and a in The
plaintiff’stransaction that underlies the claim is the defendant’s

hospital building plaintiff’ssale of the to John Hawthorne. The
response summary judgmentincounter-affidavit to defendant’s

Rockingham County Supe-20, 1984,motion stated that on June the
pursuantCourt,rior 564:14,to RSA authorized the Alexander

buildingEastman Foundation to $460,000.sell its for not less than
plaintiff anyThe also admitted that the foundation did not contact

agency, including plaintiff, helpreal estate the to it sell the build-
ing. newspapers.Instead it October,advertised in local In Judi

byemployed plaintiff,McGillen, one of the brokers the made an
Buckley, presidentunsolicited call to foundation,Richard the of the

inquire buildingto about the status of the and to inform him that
might hospitalshe had two customers who be interested in the

building. Buckley replied prospective buyer already paidthat a had
deposit. agreeparties they brokeragea Both that did not discuss a

arrangement at conversation,that time. Prior to this McGillen had
any professional hospi-never had contact with the foundation or the

tal.
21, 1984,On November after the failure of the earlier effort to sell

publicized Derrywas in News,the telephonedJohn Hawthorne
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daysproperty.the TwopurchasinginBuckley express an interestto
accompany Haw-Buckley to ask if she couldlater, calledMcGillen

conversation,hospital. In thistovisit thethorne on the latter’s
because Hawthorneto be thereexplained that she wantedMcGillen

theyrequest,Buckley but didto herconsentedwas her customer.
Buckleybrokerage arrangement, andentering into anot discuss

building.concerning knowl-the McGillen’sgave her informationno
patientbuilding only as aedge from her visitcameabout the

hospital,met the Buck-years three attwenty-one earlier. When the
questions.all Hawthorne’sley and answered ofthe tourconducted

tour, Buckley she Haw-that believedMcGillen toldAfter this
present offerBuckley to thean told herto make offer.thorne wished

attorneydid, Buckley’sattorney. This she butto the foundation’s
reasons, including ofrejected its inclusion a clauseit for several

agreed plaintiff astating payto the broker’sthe foundationthat
Ultimately, property Haw-sold the tothe foundationcommission.

1985,1, $600,000.thorne on forMarch
arguments:following (1)appeal, plaintiff the twoOn the makes

listing agree-requiring404.5, brokers’that N.H. Admin. Codé Rea
authority delegated by legis-writing, theto be in exceeds thements

commission, enabling legislation didlature to the real estate as the
agenciesabrogateexpress common law thatnot a clear intent to the

orally by conduct; plaintiff’s(2) that thebe or andcould created
counter-affidavit, genuinedeposition, araisedtaken with McGillen’s

orally byagency, and hisissue of fact that the defendant created an
however,find,acquiescence plaintiff’sin conduct. that sincethe We

agency,create an we needthe record shows the defendant did not
validity rules.not address the of the real estate commission’s

principles agencyturn our attention to the of andWe
agency relationship withthe defendant created an thewhether

agencyprinciple agencyplaintiff. of creation isThe cardinal “[a]n
only byrelationship if there has a manifestation theexists been

agent agent mayprincipal principal’s]act onto the that the [the
377, 379, 414,Sibley,. 101 143 A.2daccount. ..” Richardson v. N.H.

Agency According15).(1958) (adopting416 of toRestatement §
law, House, 346,Khoury,Clearing v. 120the common Inc. N.H.93

348-49, 671, principal’s or(1980), the manifestation415 A.2d 673
mayagent impliedto need not to “It be fromconsent an be written.

349,of Id. 415 A.2dparties’the conduct or other evidence intent.” at
at 673.

notingby plaintiff no the de-start that the had contract withWe
subject appeal.the of thisfendant before the transaction which is

Furthermore, duringparties’ presentthe the transactioncontacts
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plaintiff alleged patternwere minimal. The has no of conduct in the
case at bar which could be to show thatconstrued the defendant
acquiesced agency relationship plaintiff.to an with the The fact that
Buckley permitted accompany duringtoMcGillen Hawthorne the
hospital presenttour toand Hawthorne’s to theoffer foundation’s
attorney agency relationshipis insufficient to create an between the
parties. anything, suggest relationshipIf these facts such a between

Hawthorne,plaintiff suggestionthe byand a which is enhanced
toMcGillen’s statement Hawthorne that she felt “the [foundation’s]
games Thus,playingwere inspec-trustees with him.” we turn our

tion oftoward evidence the defendant’s affirmative conduct.
mainlycounter-affidavit concentratesMcGillen’s on her own con-

nothing regarding Buckley’sduct and states almost conduct. She
allege Buckley agentdoes shenot that told her was the foundation’s

payor that the foundation her awould commission. She states
my Buckleyin withconversations Mr. it was clear that I was“[t]hat

seeking respectto earn a withcommission to the sale of the defend-
property . .” deposi-ant’s . . We that inobserve McGillen states her

Buckleytion that anyshe and never discussed Incommissions.
event, allegation seekingthe that she made it clear she was a com-

allege legalmission would not a fact material to the determinative
Buckley listing.issue of whether oroffered her a commission a Sim-

ilarly, allegationher Buckleythat she introduced Hawthorne to and
property byhim depositioninterested in the is contradicted her own

and, true, regardingifeven it it bewere would not evidence Buck-
ley’s agency.of anmanifestation intent to create an

491:8-a, grant summaryUnder RSA the trial court will
judgment genuine fact,when it finds no takingissue of material the

anyaffidavits and other partyevidence on file most favorable to the
opposing motion, McElroy 58,Gaffney, 60,the v. 123 N.H. 457 A.2d
429, (1983), moving party judgment430 and when the is entitled to

Willis, 980, 983,as a matter of law. Arsenault v. 117 N.H. 380 A.2d
264, (1977). opposing party’s266 The affidavit must do more than

general allegations.state denials or specificIt must set forth facts
showing genuine 491:8-a,a issue for trial. RSA IV. We have exam­

specific byined the record" for plaintifffacts forthset the which
listing contract,show that the defendant created a broker’s and we

find the brokeragefacts to a relationship.insufficient create
Nothing anyin the record raises triable issue of factmaterial con­
cerning by anyBuckley,words or or representativeconduct other of

Foundation,the Alexander Eastman that manifested an intent to
listing arrangementcreate a broker’s plaintiff.with the

Affirmed.

All concurred.


