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Supreme CourtSouter, interlocutory appeal underisThis anJ.
by Superiorthe8, although to as a transferthe case comes usRule
statutoryby enact-questions promptedJ.) of(DiClerico, fourCourt
depose youngarightaffecting toof a criminal defendantthements

(Supp.(Supp. 1986) and :13-aor witness. See RSA 517:13victim
inbe bestwill understood1986). questionsThe and our answers

history.statutorylight the facts andof relevant
aggravatedof feloni-on countstands indicted oneThe defendant

committingassault, 632-A:2, XI, charging withhimRSAous sexual
August,seven-year-old boyupon in 1984. Betweenaacts of fellatio

alleged and the of the indictment handedof acts datethe date the
2,15, legislatureJanuary 1986, passed Bill asSenateon thedown

1985,legislative 228.session of 1985. See Laws ch.in theintroduced
proposed theon Child AbuseThe Senate Select Committee

2, supported it.Councilof Senate Bill and the Judicialenactment
Report on Child Abusethe Select Committeeof SenateSee

Report1985;5,Roy, ofMarchto Senate President Vestasubmitted
Abuse[,] Feb-of Sexualthe Judicial Council Child Victimson

response theruary, report 2 toBill as a1985. Each endorsed Senate
testify openyoung invictims witnesses to anreluctance of some and

existingcourtroom, perceived ofpublic and abuses the discov-to the
by judgesdeposition normally unsupervisedery process, iswhich

juries.byand never observed
here, proposalas 2 to mod-far it concerns us Senate Bill was aSo

statutoryby restricting rightify existing tothe law a defendant’s
victims, byinvolving youngdiscovery depositions in cases andtake

depositionsvideotaped ofproviding in certain for the use ofcases
legislature’s specificyoung enact-victims and other witnesses. The

1985, :2,ments, see the final sentence of RSALaws 228:1 and added
section,1986) (Supp. 1986):(Supp. and a new RSA 517:13-a517:13

Taking Depositions. respondentThe in a“517:13 of
discovery deposition anymay ofcase take thecriminal

defense,person upon giving ofin his the notice thesame
caption prosecutor requiredis tothereof to the that be

Any discoverygiven party inadverse civil case.to the a
maydeposition of the caseso taken be used on the trial

court,whenever, of use thereofin the the thediscretion
justice.necessary promotionfor ofshall deemed thebe
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Notwithstanding section, partythis no in a criminal case
victim,in which the alleged offense,at the time of the was

years ageunder 16 of discoveryshall take the deposition
anyof the victim or yearswitness who was under 16 of

age allegedat the time of the offense.”
(Laws 1985, 228:1 does quotednot follow the text here from RSA

(Supp. 1986). printing517:13 The latter follows the text of Senate
Bill 2 as enrolled and is therefore the version.)correct

Tape DepositionVideo“517:13-a Authorized.
any case,In any partyI. maycriminal move to take a

tape deposition any witness,video including victim,of the
years agewho was 16 of or under at the time of the

alleged Any yearsoffense. victim agewho was 16 of or
mayunder also tape depositionmove to take a video of his

testimony. grantThe court shall authorizingan order a
tape depositionvideo by preponderanceit findsif a of the

evidence that:
(a) The child will suffer emotional or mental strain if

required testify open court;to in or
(b) delayFurther impairwill abilitythe child’s to

recall allegedand relate the facts of the offense.
any case,II. In criminal if yearsa witness is under 13

age, tape depositionof a video shall be taken unless the
finds, hearing,court byafter a preponderancethe of the

evidence, justicethat it is in the interest of to allow tes-
timony openin court.

tape depositionIII. A video pursuanttaken to this sec-
tion judgeshall be conducted before the or court
appointed master, place by court,at such a as ordered the

presencein prosecutors,the of the the defendant and his
attorneys, personsand such other as the court allows.
Examination and cross-examination of the child shall
proceed in permittedthe same manner as at trial. Such
deposition shall be admissible into evidence at trial in lieu

any testimony byof other the child.
byIV. goodUnless otherwise theordered court for

shown,cause no victim depositionor witness whose is
pursuant requiredtaken to appearthis section shall be to

testifyor at trial.
Any years ageV. witness who is 16 of or under shall be

parentallowed to appropriatehave his or other adult
present during testimony.his
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any necessaryrulessupreme shall makecourtYI. The
provisions ofimplement the this section.”to

indictment, for two discov-filed motionsdefendanthis theAfter
orders, required to submit to anthe victimery would havewhich

discovery court deniedgive deposition. The trialainterview and to
1986) inrelying (Supp. refus-motion, expressly on RSA 517:13each

ing deposition.to order the
nothing orabout actualus indicates furtherThe record before

case, availability videotapediscovery except of ain this thepotential
byinvestigator employed the divisionstatement to anof the victim’s

statement, respondedthat the victim towelfare. In the course ofof
allegedquestions in the instant indictmentabout the eventscertain

Sweeney sexuallysuggesting hadby giving that one Elmeranswers
Sweeney pleaded guiltyearlier to two Graftonassaulted him. had

County charging him of committedwith acts fellatioindictments
October,upon inthis same victim 1984.

motions,discoverydenying the the trial courtAfter defendant’s
out, togetherquestionsfour that we now set withtransferred the

responses, greaterdevelop in detailof our which we willsummaries
below.

[, oneffective Jan-RSA 517:13“1. Is amendment to][the
1, 1986,] discovery depositionsuary an absolute bar to

ageinof who are thewitnesses criminal cases under
of 16?”

subject yesquestion simple nofirst is not to a or answer. AnThis
1986)(Supp. thatof the terms of RSA 517:13 revealsexamination

discovery depositionsthe of instatute as amended limits usethe
only victim under sixteen at the time ofcases when the wascriminal

case, discoveryalleged. separateInoffense such a it forbidsthe
any who likewisedepositions of the victim or of witness was under
must, however, togetherbeat the time. Section 13 read withsixteen

newly companion section, (Supp. 1986),its enacted RSA 517:13-a
videotaped depositionsauthorizes a trial court to order ofwhich

maydepositions questionsincludesuch victims or witnesses. Such
discovery mightpurposes, callingposed for for answers that not be

admissible at trial.
negative,questionIf first is“2. the answer to the in the

apply decidingthe inwhat standards shall trial court
permit depositions?”notwhether or to such

answer, interpret question askour first we this to about theGiven
significance discovery consideringpotential aof when court is a
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objectionrequest videotaped deposition discoveryfor a or an to a
posedquestion deposition.in the course of such a We answer that a

discoverypose questions properbona fide desire to is adefendant’s
allowing ques-ground ordering deposition discoveryafor such or a

tion.
affirmative,questionIf is in the“3. the answer to the first

that it inis the statute unconstitutional in acts this
deny rights properly pre-case to defendant... his to
defense,pare adequatea to have the assistance of

counsel, process law,theto have benefit of due of to
law,right equal protectionofhave the under the to

trial, againsthave anda fair to confront the witnesses
him?”
discovery questions permittedWhen inare the course of a video-

taped deposition by (Supp. 1986),authorized RSA 517:13-a this
not,they unlikelyquestion will Whennot arise. are however that

may be, automatically, more,there will without viola-not and be a
process equaloftion either national of dueState or standards and

stagesprotection. preliminaryThe record of the of the nowcase
giveusbefore does not rise to the other constitutional issues men-

nothingquestion,in the and ourtioned third we intimate about
likely responses presentedif and when those issues are to us.

“4. applyDoes . . .amendment RSA 517:13 to the[the of]
bar, alleged priorcase at where the incident occurred

to the effective date of the statute?”

(Supp. 1986) newlyBoth the ofamendment RSA 517:13 and the
(Supp. 1986) applicableenacted RSA 517:13-a are to the case before

us.
prompt begin analy-The thatconsiderations our answers with an

legislative history.sis of the new and their Althoughstatutes the
question (Supp. 1986)first asks whether RSA 517:13 is toa “bar

discovery depositions of witnesses in criminal cases who are under
age 16,” alreadythe of responsewe have that ourindicated to the

question (Supp. 1986),must rest on RSA 517:13-a as well as on RSA
(Supp. 1986).517:13

meaning “discoveryWe start deposition.”with a word about the of
phrase, usageWhile the statute notdoes define the in common it

pretrial deposition presencerefers to a judge,taken thewithout of a
questionspermissible bywhichat are not limited the evi-rules of

dence, may any callingenquirybut “testimonyinclude for rea-. . .
sonably discoverylead tocalculated to the of admissible evidence

Super.any privilege.”and violative Ct. R. 44.[not of]
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merelydepositiona(Supp. 1986) does not bar such517:13RSA
16,”agesought deposed is “under the ofto bethe witnessbecause

applies only thestatutory in cases in whichprohibitionthesince
alleged offense. In theseat the time of thewas under sixteenvictim

depositions ofof the bars suchnew final sectioncases the sentence
timeany under sixteen at theand of witness who was alsothe victim

alleged.of offensethe
however, bymitigated,prohibition new com-is theThis absolute

statutory section, (Supp. 1986). authorizespanion 517:13-a ThisRSA
supervi-videotaped depositionsto under courttrial court orderthe

517:13-a,testimony, 1986),(Supp.in lieu of IIIsion for use trial RSA
ofany sixteen at the dateany or witness who was underof victim

517:13-a, 1986). thenalleged (Supp.I The statuteoffense.the RSA
require thegoes to an order in three situations: whenfurther such

will suffer emotionalfinds that child orcourt “[t]he witness][victim
court,” 517:13-a,required testify openifstrain to in RSAor mental

delay will1986); court that(Supp. when the finds1(a) “[f]urther
allegedability thechild’s to recall and relate facts of theimpair the

offense,” 517:13-a, (Supp. 1986); witness “is1(b) and when aRSA
age,” that “it in inter-years of the finds is theunless courtunder 13

testimony openinjustice to court.” RSAest allowof child’s][the
years age”517:13-a, is not(Supp. 1986). “is under 13 ofII Since

assume, holding, toexplained, that it referswe withoutotherwise
anticipatedage time of trial.of the witness at thethe

provisions require supervisedauthorize or courttheseBecause
depositions notvideotaped witnesses who could beof victims or

13, judges knowtrial and masters will need todeposed under section
permissible enquiries during videotaped depositionsuch awhether

solely legitimatequestionsmay posed for otherwise discov-include
issue,ery addressing statu-purposes. In this we cannot overlook the

depositions in testi-tory provision for of such lieu of trialthe use
mony, arguable suggestion scopethat their shouldwhich carries an

questions permissible at trial.be to and answers admissiblelimited
ignore suggestion provisionpossibility of a like in theNor do we the

III, of thecross-examinationof that andsubsection “[e]xamination
permittedproceed in trial.”shall the same manner as atchild

indicates, however,Legislative history tothat the mandate
preclude discoveryto“manner” of trial was not intendedfollow the

bycontrary, signedquestions. report,theTo the Select Committee’s
2,sponsored Bill not twicesenators who also once butthe six Senate

discovery youngdepositionsexplains the to eliminate ofthat intent
depo­extend to occasions “when suchnotvictims and witnesses did

presentation testimonyvideotaped in lieu of . . . .”sitions are for
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Report of the Senate Select Committee on Child Abuse sub-
Roy, 5, 1985, 6;mitted to PresidentSenate Vesta March at see id. at

position entirely8. This is consistent with the Select Committee’s
objectives limitingstated of the youngnumber of occasions on which

subject cross-examination,willwitnesses be to providingand of
supervision pretrial questioning occur,when does id. at 9. We
accordingly legislatureinfer that the pre-intended to authorize the
siding justice.or permit discovery questionsmaster to in the course

depositionsof ordered under (Supp. 1986). course,section 13-a Of it
may necessarybe discoveryto eliminate or questionsblock out and

responsesthe witness’s videotape playedwhen such a is before a
jury, practicebut this is a common videotapedwhenever deposi-a

testimonytion includes later ruled inadmissible.

possibility usingThe of videotaped depositionsthus partin
discovery legitimatefor will bearinghave a on the trial court’s

requestedexercise of discretion when to authorize them under RSA
517:13-a, (Supp. Although,1986). noted,I as we have the subsection

requested depositionsmandates instances,in depositionscertain are
discretionaryotherwise in cases to applies.which the subsection In

discretionary maythese instances the court potentialconsider the
discoveryusefulness of depositionas a reason to order a at the be­

or, matter,hest of the defense for that of the State. Just as when it
propriety given discoveryrules on the question,of a the court

generally judge request lightshould the in of the reasonableness of
Super.possibilitythe that it will lead to admissible evidence. Ct. R.

44.

discovery questionsWhen are allowed in the course of a sec­
deposition,tion 13-a the underlyingconstitutional issues the third

question may cases,transferred will not arise. But there be however
rare, in which the trial court does not videotaped depositionorder a

discovery questionsor allow one,in maythe course of and there be
occasions, therefore, to consider implicationsthe constitutional of
denying deposition discovery significantof a victim or witness.

generalitiesSince we are forced pointto deal in at this in the case
us,before we will limit our decidingconstitutional consideration to

necessarilywhether such a denial would violate standards of due
process equal protectionor under the State or National Constitu­
tions. We conclude that it would not.

beginWe with a processconsideration of partthe due issue under
I, Constitution,article of the15 State and look first to the source of

general right compelthe depositionsto in Althoughcriminal cases.
differingour case law has reflected views about the nature of a trial
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suggestedneverdepositions, cases havepower order ourtocourt’s
processunqualifiedgeneral dueandhas aa criminal defendantthat

authorityearly toa court’sview thatright compel them. Theto
origin may be inin foundis constitutionaldeposition notaorder

410, (1914), this courtThomas, where92 A. 740Taylor v. 77 N.H.
clarity, powerobserved, something that the wasthan totallesswith

recog-Although411, laterstatutory, the court92 A. atat 741.id.
Sorrell,discovery, v.judicial power to Stateordernized an inherent

1375, Superior472, 475, (1980); v.State416 A.2d 1377120 N.H.
power228, 230, 832, (1965),Court, the is208 A.2d 834106 N.H.

id.,nature, with thediscretionary see and therefore inconsistentin
unqualified entitle-an constitutionala defendant hasnotion that

is,judicialvariety. discretiondiscovery any specific Thisofment to
today Brady Maryland,course, by in v. 373 U.S.the rulelimitedof

mandating exculpatoryprogeny, disclosure of(1963), theand its83
evidence, possibility that factual anddo foreclose thewe notand

given may ground a claim to somepeculiarities a caseprocedural of
discovery fundamental fairness.particular as an element of See

Booton, 750, (1974).A.v. 114 N.H. 329 2d 376State
discoveryaffecting paral-havetoThe State decisions entitlement

leled, exactly duplicated, bythey the followed theif have not course
States, hasSupreme of the which held that isCourt “[t]hereUnited

case,”right discoverygeneral in a criminalno constitutional to Weath-
545, (1977),Bursey,v. and that “the Due Process429 U.S. 559erford

say discoveryregardingto amount of which theClause has little the
Oregon, 470,parties be afforded ... .” v. 412 U.S. 474must Wardius

(1969) (JencksAugenblick,see(1973); States v. 393 U.S. 348United
discovery constitutionally required general rule).notAct as a

obligationBeyond recognizing to evi-the sixth amendment disclose
cases,Brady subsequent Supremethedence under and Court has

process only compulsorydue to demand that when discov-construed
cases,ery providedmustis made available in criminal it be to the

government.ison the same terms as it to the Wardius v.defense
Oregon, supra at 425.

level,At the most basic these State and federal cases reflect the
discovery practical pos-that court-ordered does not exhaust thefact

investigating preparing case.sibilities for and a criminal This de-
access, byexample,for to thefendant has a statement victim that

only testimonyanticipates providesbut a tonot the victim’s basis
reliability testimony it.the of if the victim offersattack that Given

evidence, simply saywe cansources of information and notsuch
depositions necessarily adequatediscovery are essential to trialthat

recog-enough purposes process topreparation, it is for of dueand
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specific procedural givennize that and factual of afeatures case
discoverymay prompt process grounds.claim ona to due See State

supra; Bursey supra.v. Booton see also v.Weatherford
equal protection briefly.We deal with the issue more The defend-

it,press speak onlyant does not and to itwe the courtbecause raised
it and the amicus curiae it. applica-addressed The claim is that the

(Supp. 1986) impermissibletion of creates anRSA 517:13 classifica-
by limiting discoverydeposition rightstion the of defendants

againstaccused of crimes undervictims sixteen.
argues scrutiny testinga validityNo one need for strict in the of

classification, although suggeststhis ap-the amicus curiae that the
propriate may heightenedstandard be the middle-tier test of scru-
tiny. Maurer, 925, 931-32, 825,v.See Carson 120 N.H. 424 A.2d

This, however, clearly(1980).830-31 is not Theso. defendant’s
rightsnot purposesinterests are substantive for of State middle-

id.,scrutiny, questionlevel see and the distinction in does not rest on
gender legitimacy heightenedor so as to toentitle the defendant
scrutiny Cityunder the federal standard. CleburneSee v. Cle-of

Center, Inc.,Living 3249,burne (1985);Ct.105 S. 3255 but see id. at
J.,(Stevens, concurring).3260

It follows that under both State and federal standards the
judged askingbymust beclassification whether it bears a rational

legitimaterelationship interest,of ato the effectuation State see
309,Deflorio, City(1986);State v. 128 N.H. 512 A.2d 1133 Cle­of

Center,Living supra,burne Inc.v. Cleburne and there is no serious
question passesthethat classification muster thisunder test. As the
preceding suggested already, legislaturediscussion has the could
reasonably subjectionrepetitive interrogationfound tohave that

judicial supervision disturbing youngwithout is so to victims and
prosecution ques­witnesses as to threaten effective cases inof the

tion.

by question transferred,the issue raised the fourthOn the
(Supp. 1986)defendant submits that the amendment to RSA 517:13

may appliednot tobe his case because it was enacted after the date
alleged. argues applicationof the offense He that of the new law

I,parthere would offend both article of23 the State Constitution
States,and section of10 article I of the Constitution of the United

prohibiting application posteach the of ex facto laws. See State v.
Ballou, 304, J.,(1984) (Souter, dissenting125 481 A.2d 260N.H. in

argumentpart). however,appears,The want of merit in this as soon
accepted identifyas we turn to the ofenumeration features that

prohibited postex facto laws:
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pass-thebeforelaw, action donemakes anwhich“[E]very
done, crimi-whenlaw, innocentwhich wasing the andof

aggravates aaction; whichornal, punishes suchand
committed;greater, whencrime, than it wasitand makes

greaterinflictsandchanges punishment,thewhichor
whencrimeto theannexedthe lawpunishment, than

evidence, andlegal ofrulescommitted; alters theor which
requiredtestimony, the lawthanor differentreceives less

toin order[offense],of the-time of the commissionat the
post law.”an existhe offenderconvict facto

v.Calder473, (1826) (paraphrasingWinnick, 475N.H.v. 3Woart
tochange of entitlementin the law(1798)). TheBull, 3863 U.S.

categories,post factoany the exoffall withindepositions does not
regarded remedialas anow, bewhether itmay appliedbeand

792,880,877, 794Preston, 409 A.2d119 N.H.change, v.see State
reasons forchange theas to whichmerely procedural(1979), or as a

applica-justify immediateitsburden tothemeet State’senactment
(1985).184, A.2d 644McKenney, 489126 N.H.v.Statetion. See

support trialquestions thesum, to the transferredour answersIn
however,not,rulings shoulddiscovery rulings Thoseto date.court’s

propose discov-opportunity tolimit the defendant’stobe construed
maydeposition thatany videotapedin course ofery questions the

in this case.be orderedlater

and remanded.Affirmed

concurred.All
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