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804(a) require proponent depositionto the primaof a to make a facie
showing that the witness is byunavailable as defined in the rule and

interpreting permitthen partyRSA 517:1 to the adverse to rebut
prima showing by procuringthe facie the attendance of the witness.

accept plaintiffs’ argument.do notWe the Rule 804(a)(5)
permits deposition onlyadmission of the if proponentthe cannot
procure testify. contrast,the witness to In RSA admitted517:1 the
deposition party actually procuredunless the adverse the witness to
testify. legislature’s repealThe of RSA 517:1 is additional evidence

inconsistency. legislatureof If the had believed RSA 517:1 was con­
804(a),sistent with Rule it would repealhave had no need to it. If

meaning urged byRSA bore the plaintiffs,517:1 the then the
partyadverse would have had to convince the witness to waive a

privilege refusal, helpor recant an earlier regainthe witness his
health,memory or his or find the partywitness when the other was
through customary process.unable to do so court simply,Put this

unmanageable rejectresult is and we it.

plaintiffs argue, alternative,The in the that even if RSA
controls, give517:1 the adequatedefendant failed to notice of his

deposition.intent to use the We note that the statute did not
expressly require proponent notifythe partyto the adverse of such
intent, but, on explored above,the facts we anythe defendant met

requirement mightreasonable we infer.

Affirmed.
All concurred.
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Schneider,Merrill, attorney general (Tina assistantStephen E.
attorney general, brief), by forthe the brief the State.on

Concord,Green, byappellate defender, briefofJoanne assistant
for the defendant.

Thayer, jurya inafter trial Su-J. The defendant was convicted
aggravatedperior (Manias, J.) felonious sex-Court on two counts of

632-A:2,ual in of for which he receivedassault violation RSA two
years prison.in Stateconsecutive sentences of 15 the On7 to1/2

appeal, denyingerred inthe defendant claims the trial court his
suppresstomotion out-of-court and in-court identifications of the

unnecessarily suggestiveproducts photographicdefendant as of an
procedure.identification affirm.We

DeMaris,morning 9, 1984,MayOn a ofthe of Patricia resident
Haverhill, Massachusetts, Registrydrove the of Motor Vehicles into

arrived, youngher sheHaverhill to renew driver’s license. When a
parked registry parking playingman was car in the lotin a white

loud, hadDeMaris concluded herraucous music on the radio. Once
business, process openinginher While the ofshe returned to car.

door, young crepther car the man from the white car behind her
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eight-inch getanand held knife to her side. He told her to into the
complied request. got her,thiscar. She with He into car withthe

gave driving eventually broughtand thatinstructions the two to a
cemetery cemetery,in sexuallyOnce atPlaistow. the the man
assaulted DeMaris The twotwice. then drove back to Haverhill. The

incident,reportedtold herassailant that if she the wouldhe “carve”
sequence approximatelyher face. This entire of lastedevents from

9:45 a.m. to 11:45 a.m.
later, reportedA week the victim the crime to the Haverhill

police. provided descriptionShe a of her attacker to Detective David
upon description,Hall. Based that the victim and the authorities

up composite picture date,rapist. Sergeantdrew a of the At a later
(alsoRyan Department)of Haverhillthe PoliceJames viewed the

composite drawing. Sergeant Ryan descrip-noticed that the victim’s
composite picturetion and the of her assailant were similar to a:

photograph of the in policedefendant a bulletin of sex offenders
recently prison. inquiredreleased from (Massa-He of the Worcester
chusetts) DepartmentPolice and learned that the defendant had

May 12, Sergeant Ryanbeen arrested there on 1984. obtained a 1983
defendant, placedphotograph of the in photo-that a book of 117

graphs, and asked photographs.the victim to examine the DeMaris
proceeded through photosthe until she arrived at the defendant’s.

placed fingerstopped,She picture, sayher on his “Iand said would
gaunt him,looking,that’s him. He was more but ifthat’s he was

sickly looking.” Sergeant Ryan said,more then “we think that’s the
guy” (meaning attacker),her and hethat was under arrest in

photoTheWorcester. initial identification session ended at that
point.

traveling jail obtainingAfter photographto the and aWorcester
May 14, 1984, Sergeantof the Ryandefendant that was taken on

again arraycalled the victim in eighteenand showed aher second of
photographs. eighteenIncluded in the was the one ofrecent the

The said,defendant. victim pictureselected the defendant’s and
guy. my Sergeant“That’s the not RyanThere’s a doubt in mind.”

colleague, Hall,and theyhis thoughtDetective told DeMaris that
the wasdefendant her assailant.

aggravatedThe defendant was tried on two ofcounts felonious
pretrialsexual He a suppressassault. filed motion to the out-of-
any possiblecourt identifications and in-court identification as

unnecessarilyproducts suggestive procedures.of The trial court
trial,denied motion. Atthe DeMaris testified to her out-of-court

identifications, anand made in-court identification of the defendant
as her assailant.

appeal (1) policeThe defendant’s contentions on are that the
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unnecessarily sug-weresessioneach identificationafterstatements
and, conse-was unreliablegestive; identification(2) the victim’s

suppressed out-of-DeMaris’shaveshouldquently, the trial court
identification; should also havecourt(3) the trialandcourt

product invalidof anas theidentificationsuppressed in-courtthe
independentlacking anprocedure, and asidentificationout-of-court

being appeal, weonissue raisedState constitutionalsource. No
Constitution.the Federalthis case underdecide

admissibilitychallenges identifi­the ofa defendantWhen
arrays, to thatthe initial burden showphoto he hasbased oncations

unnecessarily suggestive.procedures werepolice identificationthe
259, 262,213,Allard, 209, cert.A.2d123 N.H. 459v.See State

police proceduresdenied, are shown(1983). “Once the464 U.S. 933
proveunnecessarily suggestive, that the identi­the State mustto be
convincingby evidence.”reliable clear andfication was nonetheless

Perrin, 669,Id.; (1st 1984). In orderv. F.2d 675 Cir.see Perron 742
totality-of-­reliability, employ theweto determine an identification’s

test, by prejudicial effect of an unnec­which thethe-circumstances
against reliabilitysuggestiveessarily is fiveidentification balanced

Allard, 213, disposi­at A.2d at 262. The fivefactors. 123 N.H. 459
(1)totality-of-the-circumstances test are: theunder thetive factors
crime;opportunity the ofview the defendant at time thewitness’s to

attention; priordegree (3) accuracy of the(2) the of the witness’s the
given by witness; certainty;(4) ofdescription the witness’s levelthe
length photoand identifi­(5)and the of time between the crime the

188,Id.; Biggers, (1972).Neil v. 409 U.S. 199-200cation.
photo procedurethat identification wasThe trial court found the

unnecessarily suggestive, applied totality-but nevertheless thenot
and found the out-of-court identificationsof-the-circumstances test

below, findingupholdwe the of reli-reliable. For reasons discussed
identifications,ability consequentlyand need notof the out-of-court

argument photoofthe merits the defendant’s that the iden-address
assume,unnecessarily suggestive.procedure was We thustification

proceduredeciding, unnecessarily sug-the was indeedwithout that
however,go may,gestive analysis.not inand need further our It be

problems byhelpful presentednotefor us to the we see the conduct
Sergeant Ryan’spolice of thinkof the in this case. statements “we
session,guy,” conveyed police opinion ofthat’s the after each the the

influencing pur-rapist’s identity and risked the victim’s choice for
photoposes of the second identification session and the in-court iden-

tification, Toussaint, 177, (Me.respectively. v.State 464 A.2d 180See
“right”1983) (officer’s chosen manstatement that witness had the

Leclair,line-upphoto procedure suggestive); v.after rendered State
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214, 219, 831, exigent118 (1978).N.H. 385 A.2d 833 No circum-
Ryan’sstances existed wouldthat otherwise excuse conduct. See

Denno, 293, (1967) (probabilityStovall v. U.S. 302388 that victim
longwould not live an hospitalnecessitated immediate confronta-

tion).

Sergeant Ryan’s merelyThe State asserts that statements
the inbolstered victim’s confidence her Yetidentification. the bol­

stering any presents dangersof identification serious of misidentifi­
predisposedcation. The witness will then be to adhere thisto identi­

subsequent testimony addition, policefication in at “iftrial. In the
erroneously conclude,publicand unnecessarilythe on ofthe basis an

suggestive confrontation, right caughtthat the man has been and
convicted, large.the real outlaw still atmust remain Law enforce­

primary societyment unpro­has failed in its function hasand left
depredationstected from the anof active Mansoncriminal.” v.

Brathwaite, 98, (Marshall, J.,(1977) dissenting).432 U.S. 127 Law
integrityenforcement authorities must maintain of thethe identifi­

process by ensuring they unnecessarily suggestcation that do not to
theythe witness the individual want identified.

indicated, purposes mayAs for of this case we assume that the
photo unnecessarilyprocedure suggestive,identification was because
we are nonetheless convinced thethat victim’s identification was reli-

totality-of-the-circumstances byable under the test established
Allard, 213,123 at atN.H. 459 A.2d 262. We consider each of the

dispositive sequence.five infactors
opportunity1. to trialThe view. The court found that the victim

had occasion to observe the defendant in his car twice before the
hours,spent during daylight,She then two prox-incident. in close

imity Gonzales, 805,the In 806-08,to defendant. v.State 120 N.H.
608, (1982), upheld423 reliabilityA.2d 609-10 we an identification’s

approximatelywhere the victim had one hour to view the defendant
night provided bylight streetlamps.at with The victim in the

longerconsiderablyinstant period,case had a time and better lumi-
nary conditions, to see the defendant than existed in Gonzales.

degree2. pointsThe attention. The defendant to certain factorsof
allegedlythat upset,vitiated DeMaris’s she wasattention: afraid

looking awayand that,herfrom attacker. The trial court found de-
spite circumstances, high.these ofDeMaris’s level attention was
Many of the oppor-same factors that militate in of thefavor victim’s
tunity speak high degreeto view also in offavor her of attention.

was no rape. Biggers,DeMaris “casual observer” of the See 409 U.S.
and, such,at 200. She was the victim of the crime as her attention

inevitablywas onfocused her assailant.
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description ofdescriptions. victim’saccuracy prior The3. The of
including race, age,detailed, hair colorhighly hiswasthe defendant

descriptioncolor, clothing. waseye complexion, Thisstyle, andand
Gonzales, 807,supra atsufficiently v.accurate. Statemore than Cf.

423 A.2d at 609.
certainty. found thatThe trial courtwitness’s level4. The of

qualifica-qualified,was heralthough identificationfirstDeMaris’s
noting discrepancy between the defendant’swas limited to ation

healthymoresickly of attack and theappearance time theat the
degree the victimvisage photo. The of convictionin hisexhibited

strong enough todemonstrated, however, contribute the iden-was to
any suggestive state-reliability, priorand occurred totification’s

absolutelyMoreover, certainwasby police. the witnessthements
viewing photothe secondwas afteridentification correctthat her

'array.
weeksThreethe and the5. The time between crime confrontation.

rape Thisvictim’s identifications.transpired the and thebetween
eight dayslonger (for each identi-twoperiod was than the andtime

214,Allard,acceptable atin 123 N.H. 459fication) provedthat
Yet, period in case wasthe instant alsothe three-weekA.2d at 262.

considerably seven months that the United Statesshorter than the
seriously negative factor in mostSupreme be aCourt stated “would

Biggers, unlikelyis the victim’s recol-409 at It thatcases.” 201.U.S.
during period questionin asof time so tolection would fade the

unreliable.render the identification

adequate support trialin record exists to theAn basis the
Therefore,findings reliability weon of five factors.court’s each the

reasonably that thehave concludedhold that the trial court could
convincingby evi­andout-of-court identification was reliable clear

reliable,Having we needfound the out-of-court identificationdence.
in-­independent for thean existednot whether sourcedetermine

Allard, 212-13, 459 A.2d at 263.identification. 123 N.H. atcourt

Affirmed.

All concurred.


