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Keshen,Merrill, attorney general (BarbaraStephen R. assist-E.
attorney general, orally),the and for the State.ant on brief

Concord, byGreen, defender,appellate of briefJoanne assistant
orally, for theand defendant.

Thayer, findingappeal that the de-This case is an from aJ.
resulting impositionprobation,in of his in thefendant was violation

previouslyportion suspendeda of a of incarceration. Weof term
reverse.

29, 1982, defendant, Rau,Jurgen pleaded guiltytheOn November
by takingburglary in ofand theft violationto unauthorized RSA

637:3, respectively, toand and was sentenced on that date635:1
Countymonths at the House of forserve twelve Cheshire Correction

years Hampshireburglary two-to-four at the New Prisonand State
taking. countyThe defendant’s sentence to thefor unauthorized

17,January Hisdeferred until sen-house of correction was 1983.
suspended, placed pro-onprisonto was and he wastence the State

years. thedid not indicate whether defend-for two The courtbation
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concurrently consecutively,ant should serve his sentences oror
probationwhen his term of was to commence.

custodyThe defendant was released from thethe of house of cor-
14,August 30, 1985,Mayrection proba-on On the1983. defendant’s

probation complaint, allegingtion officer filed a ofviolation thethat
probation July 6, 1983,defendant violated the terms of his on

1983,August 20, 16, by1984, failing participateand March anto in
15,program; 1985,February by failing.alcohol onabuse ofto be

good by being drivingbehavior arrested and convicted for while
driving license; May 3, 1985, byintoxicated and without a and on

failing using drugs.to abstain from controlled
hearing 28, 1985,probation MayAt the violation of on before

J.,O’Neil, pleaded chargeable probationthe defendant to the viola-
agreed long-termtions a pro-and to attend residential treatment

gram 29, 1985,space Augustas soon as the became available. aOn
hearing was held to of partici-determine the status the defendant’s
pation However,program.in the at that time the defendant with-

request participate programdrew his to in the treatment and
argued probation,further that hadhe not violated his as he had

pleaded allegedpreviously. He histhat sentences had run concur-
and,rently therefore, probationary expiredhis term had in

November, 1984, years imposedtwo after it was and six months
prior filing probation complaint. originalto the of the violation The
Sentencing Judge (Contas, J.) presidedalso over the defendant’s
August 29, hearing. hearing, judge1985 At this the hisamended
original by statingsentence that the tosentences were run consecu-
tively, thereby reflecting his atintention the time of the 1982 sen-
tencing. court indicated probationaryThe then that the defendant’s
term did not commence until after his release from the house of cor-

August 30, 1983,rection on and committed the defendant to one-
years prisonto atand-one-half three the pro-State for a violation of

bation. The defendant’s motion for reconsideration of the sentence
hearing 26,was denied after a on November 1985.

appéal,On the defendant raises the same issue he raised at the
29,August probation hearing.1985 ofviolation The State counters

jurisdictionthat the court probationhad to therevoke defendant’s
consecutively, meaningbecause his proba-sentences ran termhis of

tion did custodynot commence until after his inrelease from
August arguesThe1983. State in the ifalternative that the sen-

concurrently, jurisdictiontences are deemed to run the court tohad
probationrevoke the defendant’s because the violations occurred

during probation petitionthe term of and the revocation wasfor
brought a expirationwithin reasonable time the theafter of term.
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discretionary powerswith broadjudges are vestedTrial
impris­may provide terms ofsentencing. They forregard towith

discharge, or aunconditionalonment, conditional orprobation,
fun­has held it to be1986). This court(Supp.RSA 651:2fine. See

that:damental

sentencing proceeding, a defendantof the“At the conclusion
plainbrought must insociety him to court knowwhichand the

by thepunishment has been exactedterms whatand certain
which the court retained discre-as as the extent tocourt well

punishment and under what con-impose at a later datetion to
may modified.”ditions the sentence be

564,B., 590, 592-93, A.2d 565-66Michael 124 474v. N.H.State
Perrin, 1083, 1087,(quoting Stapleford v. 122 453 A.2d(1984) N.H.

360,1304, Daugherty,(1982)); see also v. 269 U.S.1306 United States
in reveal fair(1926) (“[sentences cases should with363 criminal

certainty court....”).the of theintent
hearingsentencing inoriginal atthe conclusion of the the caseAt

following:imposed thethe courtbar
burglary charge:. The is sentenced to the“On .. the defendant

months;County House for twelve standCheshire of Correction
Serving 3,Januaryof is untilcommitted. the sentence deferred

1983, reportat which time he the forwill to Sheriff’s Office
transportation to the ofHouse Correction.

charge]:On theft The defendant is sentenced to the New[the
Hampshire for no fourState Prison at hard labor more than

goodyears suspended duringyears,nor than twoless behavior
provided participate programand that he in an alcohol abuse

supervision Hampshireunder the direction and of the New
Therefore,Department. probationplacedhe on forProbation is

years.”two

order not whether the sentences are con-The does indicate to run
currently consecutivelyor and is further silent as to when the term

clarityprobation begins. presidingThis toof lack of was evident the
29, hearing,justice August making necessaryat the it for1985 thus

originalto amend so as to his thehim the order reflect intention that
“probation didn’t start until was released fromafter [the defendant]

ofthe house correction.”

651:3, III, 1975,repealed provided pertinent partin inRSA
“any multiple imprisonment imposed any per­that sentences of on

concurrently.” repeal, Hampshireson shall be served Since its New
longer specifies multiple imposed runlaw no whether sentences
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Hampshireconcurrently consecutively. McNamara,or See R. 2 New
Practice, (1980).Criminal Practice and Procedure 878 The§
legislature 651:3,repealed judge,III affordRSA to a with discre-
tion, option imposethe to consecutive sentences in toorder deal with

group of whothat criminals need the deterrent of consecutive sen-
legislature additionallytences. The indicated inthat the remainder

“[judges] always imposeof cases almostshould sentences concur-
rently.” (1975).N.H.S. Jour. 306

persuaded by reasoningWe are also the in United States v.
Adair, (9th factually1982),F.2d Cir. which is681 1150 similar to
the case at bar. The Adair court declared:

sentencing proba-“Where a order is onsilent when the
commences,tionary strong presumptionaterm there is

the imposedthat term on the date isstarts sentence and
concurrently any period imprisonmentruns with of

any remainingimposed on count or counts.3
result, probation-sentencing this then thea court does not intendIf3.

explicitly precisely probationary is toand whensentence should state
commence...

Adair, supra 1151;United v. seeStates at United v.States Rodri-
guez, 827, (9thF.2d 1982). Accordingly,682 829 Cir. we hold that

order,sentencing encompassingwhen a multiple multipleorcounts
indictments, is silent as to whether imposedthe sentences on each

concurrentlycount or consecutively,indictment are to run or the
presumption concurrently. If,is that the sentences run in its discre-
tion, sentencinga imposeintends sentences,court to consecutive it

specificallymust state that intention sentencingin its order. If the
probationorder neglectsmandates a term of .and to indicate when

commences, presumedthat term beginit is dayto on the it is
imposed. Accordingly, probationary beganMr. Rau’s term on

29, 1982, years date,November terminated two from that and ran
concurrently with ofhis term incarceration.

noWe find merit to the State’s contention impris-that a ofterm
onlyprobationonment and a term meaningfullyof can be imple-

they consecutively.imposedmented if are That the defendant is
simultaneously serving probationterm ofa and a ofterm incarcera-

uniquetion impedimentis not and should not be an presump-to the
concurrency. Adair,tion supra 1152;of United States v. at see Burns

States, 216,v. (1932).United 287 U.S. 223 Under the facts of this
case, acceptcourt propositionthis cannot the that ofas a matter law
probationary sentences must run to ofconsecutive a term incarcera-
tion.
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case, probation impedimentnodepartment of found toIn thethis
guidance,” pursuant“supervisionsubjecting to its andthe defendant

651:2, 1986),(Supp. the defendant was simultane-V whileto RSA
29,During Augustously serving his of incarceration. the 1985term

allegedhearing, departmentprobation that the de-violation of the
when,regulationsin of rules onfendant was violation its and

jail”1983, in whileAugust 20, up for a weekend“showed drunkhe
Furthermore, theprogram. defend-participating in a releasework

one-halfonly approximately two andincarcerated forant was
subjectwas, therefore,during concurrency toperiod.the Hemonths
periodguidance probation department for a ofofthe control and the

months, oftwenty-one two monthsapproximately and one-half
prior nineteen and one-halfhis incarceration andwhich were to

were after his release.months of which

advantagecase, may oftake thein this a defendant stillAs
he isdepartment’s opportunities for if simul­probation reformation

doserving probation incarceration. We nottaneously of andterms
proba­entirely goals ofthewill frustratefind that concurrent terms

simultaneously.tion, they may imposedbeand therefore

attempt by judge presiding overnext the theWe address
hearingAugust 29, to theprobation amend sen­1985 violation ofthe

Generally,tencing original underto his intention.order reflect
decrees,cases, judgments, ordersand arein criminalcommon law

modified,may amended, orandwithin control of the court bethe
aug­vacated, original imposed beprovided punishment notthe

Benz, 304, (1930). Inv. 282 U.S. 306-07 Newmented. United States
power modify pursuantHampshire, the to a sentence tocourts have

review, byprovidedstatutory power as RSAlimited of suchtheir
651:23, which existedor of certain factors651:20 and RSA “because

bysentencing, misapprehensions the trialat the time of such as
character,history, physical mental conditions of thecourt as to or or

Dunn, 322, 675,320, 282 A.2ddefendant.” State v. 111 N.H. 676
appear(1971). herein not before thenote that the defendant didWe
presenceany inpurpose.such the defendant’s courtcourt for Rather

pursuant alleging thecomplaintto a that he had violated termswas
probation.hisof

byfinding original imposed thethe that the sentencesGiven
defendant,concurrently,run the at the time of thecourt were to

alreadyAugust 29, hearing, had served his terms of incarcera­1985
original sentence,probation the itsand when court amendedtion

enhancing penalty. Atin of the criminal somewhich resulted the
Dunn,sentencing v.point process come to an end.the must State
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321,supra at 282 at It is far toA.2d 677. better have the court indi-
sentencingcate in imposeits order the exact itsentence intends to

every person, possibilitythan to have ofthe fate convicted and ofthe
every sentence, dependent uponenhancement of be the recollection

judge uncertainty testimonyof parolthe trial theor of for months
perhaps years originaland for after the sentence beenhas served.

hold, case, sentencingThus we under the thisfacts of that the court
permitted original sentencingwas not to amend its order so as to

penalty imposedtheenhance criminal theafter defendant had com-
pleted his sentence.

sentencing jurisdictionThe State also contends that the court had
probationto therevoke defendant’s thebecause violations occurred

during probation petitionthe term of and the for revocation was
brought expirationwithin a proba-reasonable time after ofthe the
tionary period. support proposition.The facts of this case do not this

alleged by JulyThe initial violations the State occurred on
6, 1983, August 20, 1983, 16, 1984, duringand March the defend­

probation.of probation departmentant’s term The ahad reasonable
complaint allegingtime file probationto a a violation of after the

constitutingacts the violation were committed and known to the
department probationaryand before the proba­end of the term. The

department petitiontion May 14,not itsdid file until 1985—
approximately twenty-two months after the occurrence of the first
alleged violation, last,fourteen months after the occurrence of the

any case,inand expirationsix months after the of the defendant’s
probationary having present petitionterm. The State failed to its in

timely fashion, is, circumstances,a prohibitedit under the above
doing present distinguishablefrom so. The case is from those

in constitutinginstances which the conduct the basis for the viola­
tion probationoccurs when is on petitionthe defendant but a is not

probationaryfiled periodbefore the end of the because the State
reasonablycould not do so.

remaining alleged 15,FebruaryThe violations occurred on
1985, May 3, 1985,and on pro­months after the defendant’s term of

expired. occurringbation expirationhad Conduct after the of the
probationterm of notis relevant and cannot be used as a factual

petition alleging probation.basis in a a violation of See Watkins v.
State, 160, (Ala. App. 1984).So.455 2d 162 Crim.

imposition previously suspendedThe termof the of incarceration
is, therefore, reversed.

Reversed.

All concurred.


