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Hillsborough
No. 86-104

HampshireThe State of New

v.

Paul Cardin

5, 1987March

attorney,attorney general (JohnStephen Davis,Merrill, onE. S.
orally),and for the State.the brief

orally,byRay Raimo, Manchester, for theof brief and defendant.

Superi-appealsBatchelder, his convictioninJ. The defendant
driving liquorJ.)(C. Flynn, influence ofof under theor Court
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offense,(DWI), pursuant tosecond RSA 265:82. We reverse and
inremand for a new trial to be conducted a manner consistent with

opinion.this
defendant, Cardin, previouslywasThe Paul convicted of inDWI

2, 1985, againApril1983. he was arrested for DWI. AfterOn he was
guilty juryin a trial infound without Merrimack District Court

(.Morrill, appealed superiorJ.), he to the court for a trial de novo
court,jury. superiorIn in offeringbefore a he filed a motion limine

stipulate prior requestingto thethat conviction was valid and that
priorthe court the State to noorder make mention of the conviction

during motion; presentedThe court thisthe trial. denied the State
conviction;prior jury, resultingthe conviction to the in a and the
issue,appeals.defendant Because we reverse on wethis need not

alleged byaddress the two other errors the defendant.
regard limine, argumentIn to the motion in the State’s derives

entirely principlethe a befrom that defendant cannot convicted of
DWI, offense,the of provesmisdemeanor thesecond unless States

properlythe wasdefendant convicted of DWI once before. As au-
thority principle, languagefor this Statethe refers us to the of

265:82, informer RSA which was effect at ofthe time the defend-
(“Upon complaint allegesant’s trial on aconviction based which that

person prior priorthe has had one or . .more convictions . and said
.,proven person guiltyconviction or convictions are .. such shall be

Miller,.”), v. 260,of a . . and to State 102 263,misdemeanor. N.H.
699, (1959) (whether154 A.2d 701 the State has established that the

previously questionaccused was convicted is a fact forof the trial
court). authority priorThe State takes this to mean thethat convic-

offense,tion is an of and consequentlyelement the that evidence of it
introduced, stipulation bymust be even in the form of a the

defendant.

argumentThe State’s misconceives the issue. The statute
requires proof priorof not presentconviction as an of theelement
charge, predicatebut rather as a condition for enhancement of the

upon presentsentence conviction for the offense. This follows ines­
capably 50, 52,Goding, 579,from v. 126 N.H.State 489 A.2d 580

legislature’s(1985), making DWI,where we held that ofthe act
offense, anya incorporatesecond misdemeanor did not of the mens

requirementsrea of Goding explainsthe Criminal Code. that DWI is
liability legislativepurposea strict theoffense and that of the crea­

special category repeattion of a for notoffenders was to add an
offense, greaterpermitelement punishment.to the but to

present case,In the the Miller,unlike situation in State v.
262, 154 701,102 N.H. at A.2d at the stipu-defendant has offered to
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Recently, in v.prior was valid. Stateconvictionthat thelate
1174, (citing661, 670, (1986)1180 Con-O’Leary, A.2d128 517N.H.

73,Johnson, that a de-(1983)), we indicated460 87v. U.S.necticut
raisingjury by particu-aawaymay from thean issuetakefendant

Here, toby the offerother action. defendant’sorlar defense
53, 60,Hickey, 129 N.H. 523stipulate was such an action. State v.

60, Thus, prior is(1986). since the conviction relevantA.2d 65
validity,stipulatedsentencing, to itsdefendant hasonly and theto

If, however, wishesjury of it. the defendanthas no need to knowthe
conviction, may bydovalidity prior so aof hethe theto contest

motion,judge the he willlimine. the trial deniesproper motion in If
priorthe conviction to the(1) the issue of the record ofsubmiteither

case-in-chief,part (2)or removejury, of the State’swhere it becomes
stipulation tojury’s a limited asthe consideration based onfromit

record, right appealsubject the to theto defendant’sexistence ofits
validity.legal ofissue its

However, on and in future trials forwe add that remand
offense, validityDWI, stipulates of adefendant to thesecond when a

years presentof theprior or within sevenconviction convictions
offense, judgealleged is not to remove the issue from thethe trial

right requireclearly tojury also waives hisunless the defendant
clearlyjury beyond acceptsdoubt andthe find it a reasonablethat

guilty, judgethat, jury a of the trial willshould the return verdict
Further, defendant,stipulation theto enhance the sentence.use the

counsel,just positionsnot state these to the court.and must See State
Hewitt, 557, 561, 820, (1986).N.H. 517 A.2d 822-23v. 128

Reversed and remanded.

All concurred.


