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Blodgett,attempt Michaelto arrestTrooperby Labbe’scipitated
resisting, would havehedone theMichaelparents. Hadhisnotand

642:2, not underandonly under RSAprosecutionsubject tobeen
stat-the latterwithinfallen642:1, would haveactionsas hisRSA

language ofexceptinggenerally, thelanguage. Moreexceptingute’s
issubmittoperson refuseswhocontemplates that the642:1RSA

undercase, prosecutionbeing In such aarrested.personthealso
case, how-presentin thedefendantsThemandated.isRSA 642:2

ofthe arrestattempted to obstructallegedever, to havearewho
or :2.charged RSA 642:1eitherunderanother, properly becould

114, (1979).Batchelder, 123-24442v. U.S.StatesSee United
anyoneby to submit“refusallegislative thatThus, commandthe

governing suchthe statutesprosecuted undershall be. .to arrest.
of thisby to the factsinapplicable its termssimply. . .” ismatters

charge the defendantsAccordingly, could elect tothe Statecase.
made, thehaving properlybeenThe electionstatute.under either

stand.convictions

Affirmed.

concurred.All
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Stephen Merrill, attorney generalE. (Kathleen McGuire,A. assist-
attorney general,ant brief), byon the brief for the State.

Green,Joanne appellate defender,assistant Concord, byof brief
for the defendant.
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possessionappeals ofJohnson, his convictionTheJ. defendant
(C.drug, argues the Trial Courtthat318-B:26. Heof a narcotic RSA

itfailing indictment becauseFlynn, (1) to dismiss theJ.) inerred
fac-constitutionally of theto inform the defendantwas insufficient

him, failing suppresscharge against (2) in toandof thetual basis
find nopolice in Weby a warrantless search.the seized theevidence

error and affirm.
6, 1985, ofSeptember Guerin the ManchesterOn Officer Daniel

knownduty nightclub inDepartment at a Manchesterwas onPolice
evening check-includedduties thatas the Casbah. Officer Guerin’s

testimony sup-at theing patrons Thefor at the door.identification
reputationhearing apression the hadindicated that establishment

heavywasamong police as in which thereonethe Manchester
drugs.drinking use of controlledas well as the sale and

evening, attempt-p.m.approximatelyAt that Officer Guerin10:40
but that the door was blockeded to enter the men’s room found

againstpushed door andhard theinside. The officerfrom the
beenentry. doing the hadgained so he that doorWhile observed

inside,leaning against theby door.the Onceblocked an individual
defendant, whopeople, of was thefour one whomofficer observed

appearedaway The defendantwas from the door.six or seven feet
also“shocked, by entrance. Hestartled” the officer’s sudden

holding plasticextremely an amberappeared wasintoxicated. He
Shortlycurrency re-in other hand. aftervial in one hand and the

shock, jammed vial intocovering the thefrom his initial defendant
jacket currencypocket into another.one of his and the

in He laterwhat was the vial.Officer Guerin asked the defendant
drugthought upon whenhe had a transactiontestified that he come

room, ofthe usehe the because he was familiar withentered men’s
Receivingdrugs.forsmall vials of the size he observed as containers

question, fromresponse his the removed the vialno to officer then
crystallinepocket it a whitethe and observed withindefendant’s

which, fact, proved topowder and inwhich he believed was cocaine
arrested, and incident to thebe The was thencocaine. defendant

baggieperson plastic ofaarrest a further search of his revealed
green, vegetative matter and a metal scale.

ground thatsuppress onThe defendant moved to the evidence the
trialproduct and seizure. Theit was the of an unreasonable search

grounds permis-wascourt denied the motion on the that the search
exigent cir-plainsible under the view doctrine that there wereand

objected the trialcumstances for the seizure. The defendant to
suppress, appealof the followed.court’s denial motion to and this

question de-we must is whether theThe threshold first address
andproperly his State issue belowfendant raised constitutional



168

adequately appeal.the issue on State v. Dellor-whether he briefed
(1986);628, 632, 1163, seefano, A.2d State v.128 517 1166N.H.

(1986).Bradberry, 68, A.2d 1380129N.H. 522
sup­level,courtmotion made at the trial toThe defendant’s

specificallypress search,initialevidence obtained from the noted
accompanyingpart Constitution;I, of hisarticle 19 the State and

Ball, 226,of law cited v. 124 471 A.2dmemorandum State N.H. 347
(1983) (1983),Berthiaume, 264,v. 124 N.H. A.2d 893and 470State

dealt with searches and were decided onboth of which warrantless
grounds. requests findingsThe defendant’s forState constitutional

the andof fact included references to State Constitution the two
appealState noted above. The notice of cites thecases defendant’s

Berthiaume,State Constitution as well as Ball and and the defend­
Cote, 514,ant’s brief cites Ball and v. 126 493 A.2dState N.H. 1170

analysis(1985)(State specificityas ofconstitutional to indictment
search).plain exceptionand view athe for warrantless We hold that

properlyhas thethe defendant raised State constitutional issue and
Accordingly,adequately appeal.onthat he briefed the issue he has

requirements supra.ofmet the v.State Dellorfano
to the theWe turn first defendant’s contention that indictment

constitutionally onlywas because it set forth the ele-insufficient
city placecrime, date, the asments of the the and of Manchester the

statingspecificallycrime,of without event occurredthe that the at
Stiles, 680,the defendant on v. 123N.H.Casbah. The relies State 465

by(1983).A.2d That case mandates that the indictment for theft908
taking bylocation usedunauthorized “describe the or the means the
gain property.control” over victim’sdefendant to unauthorized the

683,Id. at A.2d at The indictment there failed that test and465 910.
constitutionallywas held to be insufficient.

misinterprets holdingThe defendant the in Stiles. Our ear­
abundantlylier law it.makes thatclear unless exactthe location of a

“necessary part descriptioncriminal is aevent of the of the offence”
allege Kelley,there is no need to theit in v.indictment. State 66

(1891).578,577, 843,N.H. 29 A. “If844 the criminal character of
upon localitydependsthe act in committed,the which it was the

allegation place Shaw, 217,of becomes material.” State v. 35 N.H.
(1857). taking par­221 Certain crimes such as unauthorized from a

trespass,victim, 637:3, 635:2,ticular arson,RSA criminal RSA and
may require specify place634:1,RSA well the State to the exact of

adequatelythe crime that theso defendant will be advised of the
against However,offense which he or she must defend. where as

charged possession drug,here the defendant is with of a controlled
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of theputs on noticecocaine, properly the defendantthe State
settingby theforthagainst she must defendwhich he oroffense

reason,alleged If for somecity offense occurred.where thedate and
record, wasthere athe defendant believedapparent from thisnot

right for a billfile a motionhas the tospecificity, he or sheneed for
find theto do so. Weparticulars. in this case failedThe defendantof

constitutionally apprise defendantto thesufficientwasindictment
alleged crime.placethe of theof

police officer’sthat thedefendant’s claimnext turn to theWe
rightscontaining hiscocaine violatedof vialand seizure thesearch

Hampshire Con­the NewConstitution andunder the StatesUnited
suspect valid warrant and awithout aThe search of astitution.

per consti­invalid under bothof are seseizure evidencewarrantless
recognizedcome under athe and seizuretutions unless search

515,Jones,requirement.exception v. 127 N.H.the warrant Stateto
Arizona, 385,802,522, Mincey 390(1985); v. 437 U.S.A.2d503 807

findingargues court’s that the(1978). that the trialThe defendant
exigent cir­plain and thewas valid under the view doctrinesearch

exception disagree.Wewas error.cumstances

plainjustify seizure theIn order to a search and under
doctrine, police tests: theview the officer’s conduct must meet three

lawfully place orhave in the where he sheofficer must been
seized, inadvertentlythe item to the officer must haveobserved be

item, immediately apparentbe to him ordiscovered the and it must
Cote,evidentiary significance.her item State v. 126that the has

514, 525, 1170, (1985).N.H. 493 1178 The first two tests wereA.2d
vial,disputed plaininmet in case. whetherthis The issue is the

view, evidentiary significance.immediately apparentwas of We
seizure,“if,have this third is met the time of theheld that test at the

objectprobable incrim­officer to believe that the seized ishas cause
526,inating Id.evidence.” at 493 A.2d at 1178.

[person]if of ordi-‘“Probable cause to search exists the
believingnary justifiedcaution in what iswould be that

sought placewill be in be . . . andfound the to searched
imple-sought,is if or orthat what not contraband fruits

crime, apprehensionparticularin a orments of a will “aid
’”conviction.”

Marcotte, 245, 278,248, (1983)A.2dv. N.H. 459 279-80State 123
682, 685, 167, (1975)).Doe,(quoting v. A.2d 169115 N.H. 371State

cause,determining probable are“In the existence of courts not
rigid (Citations omitted.)bybound mathematical calculations.

Rather, a for the ‘fac-approachmust the issue with concerncourts
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everydaypractical oftual and considerations on whichlife reason-
legal technicians,[persons],prudentable and not act.’” State v.

287,Stevens, 290, 1241, (1981) (quoting121 N.H. 428 A.2d 1243
States, 307,Draper (1959)).v. 358 313United U.S.

probable requiredThe cause that is for a warrantless
great required supportsearch “is at least as as athat to warrant.”

573,Theodosopoulos, 578, 1134,v.State 119 N.H. 409 A.2d 1137
denied,(1979), (construing(1980) pt.446cert. U.S. 983 N.H. Const.

I, However,19). probableart. for acause warrantless search is not
greaterrequired pursuantto be than for a to athat search warrant.

303,generally Thorp, (1976).See State v. 116 N.H. 358 A.2d 655
argues Guerin, expe-The defendant that Officer on hisbased

rience, merely suspicionhad a reasonable that the amber-colored
drugs. argues suspicionvial Thecontained defendant thus that this

search, Ball,not adequatealone be thewould for because State v.
226, (1983)124 “[p]robableN.H. 471 states that causeA.2d 347 must

intrusion;precede suspicion enough.” 237,the mere is not Id. at 471
A.2d at Officer testified the354. Guerin that before intrusion he

However,what was in vial“wasn’t sure the at the hetime.” also
past,testified he had similar vialsthat seen in the that he had

vials, “theypeople possessingarrested such and that were all found
Nevertheless, strongonly suspicionto contain cocaine.” he had a in

this case the vialthat contained contraband.

Ball, however, does allow for a warrantless search where
gesture attemptthe defendant makes “a furtive in an to conceal” the

236, Here,Id. at clearlycontraband. A.2d at record471 353. the
gesture. defendant,a upon seeingdiscloses such furtive The the offi­

room, “jammed”cer enter men’sthe the thevial and cash into his
pockets in an attemptcoat to conceal officerthem. The thus acted

makingproperly in a warrantless seizure under these circum­
stances. that suppressWe hold the motion to properlywas denied.

rightsThe defendant has further claimed that werehis violated
Brown,under the States Constitution. Texas v.United 460 U.S. 730

clearly(1983), permits a warrantless search under the circum-
case, necessarystances of this and no further discussion is of the

rights.defendant’s of aclaim violation of his Federal constitutional

Affirmed.
Brock, C.J., Batchelder, J., joined,with whom spe-concurred

cially; the others concurred.

Brock, C.J., concurring specially: agreeI resultwith the and with
reasoning separatelymost of the insubstantive this case. I write in
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issue, majority’sthat, regard theto the searchwithto noteorder
226, 232,Ball,approach 124 N.H. 471of State v.analysis thefollows

however, although majorityIncongruously, the347, (1983).351A.2d
pro-holding Ball, followsin fact itsof andthe substantivediscusses

analytical neverdictates, framework isBall’s constitutionalcedural
explicitly set out.

troubling.analysis isFurther, sufficiency of the indictmentthe
below,this issueondefendant cited the State ConstitutiontheWhile

appeal.on The refer­any provisionsits in his briefnot ofdid citehe
underby case are insufficient Statethe to lawdefendant Stateences

1163,632,628, (1986) raiseDellorfano, 1166 to517 A.2d128 N.H.v.
therein, order to raise awe inissue. As stateda constitutionalState

specificallyissue, brief must“the defendant’sconstitutionalState
Reynolds,provision v. 124of Constitution. Statea the Stateinvoke

Therefore, only428, 1172,432, (1984)[.]” aA.2d471 1173-74N.H.
However,presented Ifor our consideration.issue has beenfederal

that, law, indictment was sufficient.agree matter of federal theas a
Honneus, (1st 1974),Cir. cert.v. 508 F.2d 566See United States

denied, (1975).421 948U.S.

J., specialBatchelder, joined in the concurrence.
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