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issue, majority’sthat, regard theto the searchwithto noteorder
226, 232,Ball,approach 124 N.H. 471of State v.analysis thefollows

however, although majorityIncongruously, the347, (1983).351A.2d
pro-holding Ball, followsin fact itsof andthe substantivediscusses

analytical neverdictates, framework isBall’s constitutionalcedural
explicitly set out.

troubling.analysis isFurther, sufficiency of the indictmentthe
below,this issueondefendant cited the State ConstitutiontheWhile

appeal.on The refer­any provisionsits in his briefnot ofdid citehe
underby case are insufficient Statethe to lawdefendant Stateences

1163,632,628, (1986) raiseDellorfano, 1166 to517 A.2d128 N.H.v.
therein, order to raise awe inissue. As stateda constitutionalState

specificallyissue, brief must“the defendant’sconstitutionalState
Reynolds,provision v. 124of Constitution. Statea the Stateinvoke

Therefore, only428, 1172,432, (1984)[.]” aA.2d471 1173-74N.H.
However,presented Ifor our consideration.issue has beenfederal

that, law, indictment was sufficient.agree matter of federal theas a
Honneus, (1st 1974),Cir. cert.v. 508 F.2d 566See United States

denied, (1975).421 948U.S.

J., specialBatchelder, joined in the concurrence.

Merrimack
86-317No.

HampshireThe ofState New

v.

Settle,A.John Jr.

6, 1987March
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Merrill, generalStephen attorney Peck,(DavidE. S. assistant
attorney general, orally),on the brief and for the State.

Settle, Jr., proJohn A. se.

P.A., (FrankBrown and Nixon of Manchester E. Kenison on the
orally), Association,Hampshirebrief and for the New Bar as ami-

cus curiae.
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SuperiorappealsSouter, of Courtan order theJ. The State
representpermitJ.) tothe defendantas would(.DiClerico, insofar it

althoughunincorporated officer, heis anof which heassociationan
practice of law. We reverse.to thehas not been admitted

appearance as aappeal the defendant’s firstdoes not markThis
order,See, chronologicalby Set-court. inparty in cases decided this

827,Bank, (1980)A.2d 986Savings 120 423tle N.H.v. Keene
against present defend-summary judgment the(affirming entered

mortgagee possessionagainst in afterquietin his title actionant
399, 172,Settle, 397,foreclosure); A.2d 173-74v. 121 N.H. 430Settle

against present de-contempt theof entered(1981) (affirming order
legalfinding position wasaction, that hisin divorce andfendant
orderly process ofdesigned“simply to interfere with thea sham

214,Settle, (1982)1284A.2dlitigation”); 122 N.H. 447State v.
receipt of, conspiracy toand(reversing convictions fordefendant’s

34,receive, Settle, 455123 N.H. A.2d 1031property);stolen v.State
conspiracy to receive(reversing for and(1983) convictions theft

832,Settle, (1984)A.2d480 6property); 124 N.H.stolen State v.
produce fordirecting documents(affirming defendant toorder

attorney inquiryby general in of into defend­courseexamination
Settle,alleged practice law); v. N.H.of State 127ant’s unauthorized
shoplifting). Infor756, (affirming(1986) conviction512 A.2d 1083

cases,published opinions in the court’s recordsto the theseaddition
contest,in which revealed thatinclude an order a recent extradition

grand jury fora of has indicted the defendantof the State Maine
State, 3, 1986); see also v.(Feb.v. Settletheft. See Settle No. 85-219

State, 5,(filed May 1986); Supremev. NewNo. Court86-182 Settle of
19, 1986). (ThisHampshire, (D.N.H. is notC-86-81-D filed JuneNo.

againstonly superiorpending him. In the courtthe criminal action
chargecurrentlyof the defendant withthis State six indictments

throughSettle,welfare fraud. State v. Nos. 85-S-657-F 85-S-662-­See
(Merrimack Super. 17, 1986).)F Ct. Oct.

of fre­Nor do these citations exhaust the record the defendant’s
quent judicial systemthe with court. In v.contacts with or this State
Dukette, 540, 699,543, (1986), we that127 506 A.2d 702 notedN.H.

public thatthe defender had resisted Dukette’s insistence beSettle
participate preparationto in for the trial of the case. Theallowed

appearances ofdefendant also has filed on behalf himself and others
See, e.g., Farming­pendingin a number of cases now here. Town of

Settle, (filed 29, 1985); Nottingham v.ton v. No. 85-485 Oct. Town of
Inc., (filedVillage,Robert A. Bonser and Cedar No. 86-005Waters

6, 1986); Nottingham BonserJan. Town v. Robert A. and Cedarof
20,Inc.,Village, (filed 1986);Waters No. Town Not-86-255 June of
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Inc.,Village,tingham v. Bonser andRobert A. Waters No.Cedar
has,(filed July 16, 1986). moreover, candidlyThe defendant86-293

appearanceshis to continue to file on behalf of anadmitted intention
unincorporated Hampshireknown as the New Civilassociation
Rights (NHCRA), ostensiblyAssociation of which he is an officer.

Despite byimpression appearancesofthe raised the number such
future,past anticipatedin the and in the the defendant is notfiled

practice any jurisdiction,admitted to of law in this ornow the other
practicefrequenthe ever was innor has been. It fact the defendant’s

performing legalof services for others that led to the ofinstitution
1984, 311:7-a, I,petitionedsuit in thethis when State under RSA for

injunction against practicethean defendant’s unauthorized of law
By 12, 1985, superiorin violation of orderRSA 311:7. of March the

enjoined himcourt
render,rendering, offering holding“from to or himself

anyrendering person anyout as to other . . . service
requiring legal skill,knowledgeof orthe use inwhether

court, representingcourt or out of and from himself to
any attorney,person lawyer, attorney-in-factother as a or

law,practicein the within of Hampshireof the NewState
[, appearing any anyfrom before State court orand]

body Hampshireadministrative within the ofState New
person actingon if person’sbehalf of another he is as that

legal representative, attorney-in-fact, wayanyor is in
providing requiresperson with a thatthat service the use

legal knowledgeof or skill.”

provisions injunction specifically prohibitedof the prepa-Other the
pleadings, anyof person,ration notices and briefs behalfon of other

injunctionscope by definingand a footnote the “per-clarified of the
“anyto person, association,son” include corporation,natural wheth-

incorporated not, any organization anyer or and of kind.”
Thereafter, apparent injunction,in violation of the the defendant

appearancean behalf Farmingtonfiled on of in TownNHCRA v.of
supra. sponteSettle When this court sua appearancestruck the in

injunction quoted above,accordance with terms ofthe the the de-
fendant moved for reconsideration stenographicbased on a record of

by judge. transcriptremarks the trial That indicated thethat de-
might appear corporationfendant on behalf of a of which was anhe

officer, by organization.if so authorized that thereuponThis court
question scope injunctionreferred the judgeof the of the to the who

it, hearing.had issued for determination after a
11, 1986,reported AprilThe trial oncourt that
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prohibit-byinjunction this Courtissuedpermanent“[t]he
waspractice of lawfroming the unauthorizedSettleMr.

inter-representing thefromprohibit himtointendednot
an of-of he isunincorporated whichassociationof anests

properlydirector, assuming that he has beenficer or
on its behalf.”by to actsaid associationauthorized
amending ofreport the terms theas an orderviewed theThis court

issued, will refer tooriginally for convenience weinjunction andas
1986,22,MayApril aftersimply the of 11. Onas orderit hereafter
Super.order,period appealing the see Ct.forexpirationthe of the

74, granted to reconsider filedthe defendant’s earlier motionR. we
appearanceFarmington supra, acceptedv. hisin andTown Settleof

on behalf of NHCRA.
sought Farmington23, 1986, however, enterthe State toOn June

movingpurpose reconsideration offor the of foras amicus curiae
22, objected.May Prior to our rul-The defendantour order of 1986.

status,ing request amicus curiae the defendanton the State’s for
corporation,appearances on or Cedarfiled behalf of NHCRA a

Inc., byVillage, in cases cited above our docketWaters the three
86-005, 86-255, strikeThe State moved to thenumbers and 86-293.

appearance indefendant’s each instance.
appropriate scope ofabout the theBecause of the substantial issue

appearinjunction, requesttrial court’s the State’s to aswe treated
Farmington appeal superioras for late from theamicus in a motion

11,April accepted appeal. Hamp-order of the The Newcourt’s and
appeared bysubsequentlyshire amicus curiaeBar Association as

court,leave the and and the Associationof both the State Bar filed
argumentspresented urgingand reversal of the trialbriefs court’s

Aprilorder 11. The filed no brief thereforeof defendant and waived
argument Supreme 18(1).oral under Court Rule

appeal raising (1)We the as issues: it wastreat two whether error
represent unincorpo-permit lay generallyto the to andefendant

association, by analogy corporation, solelyand because herated a is
directors; (2) any purposeone of officers or and whether would beits
by considering qualificationsserved at this time the defendant’s to

attorney-in-factappear specificin cases as of an association orthe
corporation, provision partyin reliance on of that athe RSA 311:1

Super.may by any good 14;appear R.citizen of character. Ct.See
Sup. 33(2). Aprilof 11 wasR. We hold that the order erroneousCt.

challenged,respect record thatin and that the demonstrates thethe
attorney-in-factqualified as an forcould not now bedefendant

legal entity.personanother or
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Aprilrule of 11We the order erroneous because it conflicts
statutory prohibition against practicewith the unauthorized ofthe

may appearlaw. its terms theSee RSA 311:7. Under defendant with
frequencyunrestricted on behalf of an association of which he anis

officer, long representhimso as the association authorizes to it. The
appear “commonly,”thus him to seeorder would allow v.Bilodeau

44-45, 1037,Antal, 39, (1983), inN.H. 455 A.2d 1040-41 viola­123
permit­prohibition persontion of shall bethe of thatRSA 311:7 “[n]o

commonly attorneypracticeted to as an in court unless he has been
by prescribed.oath . . .”admitted the court and taken the The

provides exception partystatute no to rule when the bethis to
unincorporatedrepresented corporationis a or association.

legislative legalonly authority representation by anyoneforThe
311:1,duly lawyer provideswho is a licensed is whichnot RSA that

any proceeding mayparty appear, plead, prosecutein cause or“[a]
anyproper person by goodor defend in his or citizen of character.”

believe, however, “proper person”We do not that either the or the
maygood provision authority“citizen of be ascharacter” construed

permitting representtofor the order the defendant an ofassociation
awhich he is member.

properIt is clear from the context of RSA 311:1 that “in his
person” “pro personalrefersmeans se” and to the direct conduct of
litigation by partya own per­on his behalf. While the statute thus

by individual,self-representation apparentan itmits is not how the
language right upona incorporatedcould be read to confer such an

association,unincorporated upon seekingor or an individual to
represent entity. corporationsuch an A legalis an artificial crea­
ture, see Pharmacy, Inc., 398,v. Luv 404,State 118 N.H. 388 A.2d
190, (1978), ultimately only194 which throughcan act agencythe

person.of a Niagaranatural v.Jones Transp. Authority,Frontier 722
20, (2d 1983).F.2d 22 Shortlidge Gutoski,Cir. But see v. 125 N.H.

510, 513, 1083,484 (1984).A.2d 1085-86 It would therefore abe
speak corporation’scontradiction in terms to of a appearance in its

proper person, meaningwithin the of the statute.
analysis comportsThis with precedent.centuries of historical

Although proponentsthe of the originallystatute as enacted in 1791
legislative historyleft no bearing intentions,on their isthere

indicatingabundant material possiblethe limited repre-extent of
proper person”sentation “in in the “sense phrase][one’s] that[of

most to understandingobvious the common at the oftime sta-[the
adoption.” Macomber,v. 189,Eisner 252 (1920) (ci-tute’s] U.S. 220

J.,omitted) (Holmes,tations dissenting).
At passedthe time our statute was it had been pub-clear from
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corporationpartfor the better of two centuries that alished sources
Institutes, XIII,Coke,appear personally. Inot Bk. ch.could See §

Blackstone,(J. 1836);at 150-51 H. Thomas ed. Commentaries66b
England (G. ed.).of ed. 1914 4th Such wason the Laws 196 Chase

accepted early years Republic,doctrine in the of the when it wasthe
onlycorporation appear byinunderstood that a could court an

attorney. Kent, Law, (J.See Commentaries on American 270-71
ed.); (9ed. 1896 14th Osborn v. Bank 22Gould United States U.S.

326,Wheat.) (1824);366 The Commercial and Rail BankRoad of
al., 60,Vicksburg (14 Pet.) (1840).etv. Slocumb 39 U.S. 65

Although history sufficiently legisla-we take this as indicative of
underlying statute,passage observingtive intent of the it is worth

analysis expressed early supported byinthat the the sources is the
overwhelming weight authority day. leadingof to this The modern

recognized corporation may repre-case the rule that afederal not
rejected challengessent itself and under the National Constitution

requirement attorney repre-the anti-trust laws to the anand that
senting corporation lawyer duly practicea must be a admitted to in

Ass’n, Supp. (N.D.courts. Turner v.the American Bar 407 F. 451
1975), Association,Tex. sub nom. Pilla v. American Bar 542aff’d

(8th 1976). virtually authorityF.2d 56 Cir. The unanimous for the
requirement professional corporate representation exemplifiedof is

by Corp., 7,in this federal circuit In re Los 11Colinas Dev. 585 F.2d
denied,(1st 1978), cert. subCir. nom. Schreibman v. Walter E. Heller

Co., may(1979), sampled440 in& U.S. 931 and be State decisions
Annot., (1968 Supp. 1986). (Losatcollected 19 A.L.R.3rd 1073 &

noting contraryis of further interest in one toColinas the case the
Holliday’sthat the First Circuit was able to find. See Matter Taxof

Service, Inc., Supp. (E.D.N.Y. 1976),417 F. 182 sub nom. Hol­aff’d
Services,liday’s Hauptman, (2nd 1979)Tax Inc. v. F.2d614 1287 Cir.

(lay principal appear corporationallowed to for a where each was
bankrupt lawyer).and neither could afford a We are aware of no

exception involving corporation.)other such a
requiring generally corporation’s attorneyThe reasons for that a

lawyer duly practice any pecu-must be a admitted to do not rest on
liarity corporations.of Those reasons

principally litigation by“are that the conduct of a non-
lawyer only partycreates unusual burdens not for the he
represents but as well for his adversaries and the court.

lay litigant frequently brings pleadingsThe that are
awkwardly drafted, inarticulately pre-motions that are
sented, proceedings needlessly multiplicative.that are In

lacking professional lawyer,addition to the skills of a the
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attorney’smany responsi-litigantlay of the ethicallacks

litigatingbilities, or vexatiouse.g., unfoundedto avoid
claims.”

(2nd20,Authority, 22Transp. F.2dNiagara Frontier 722v.Jones
omitted).1983)(citationCir.

prac­the twin demands forthat the source ofreiterateWe
merelyresponsibilitycompetence concernis not aand ethicaltical

lay representa­mightpartycorporate that otherwise choosefor the
pub­obligation party opponenttion, and to the broaderto thebut an

coun­of unskilled or unethicalsuffer from the effectslic that would
foolproof,though admittedlysurest, means to makenot thesel. The

professionalobligationgood on counsel admit­is insistenceon that
subjectaccordinglypractice to the court’s control. Seeto andted

(1983).Antal, 39, weHence con­N.H. 455A.2d 1037Bilodeau v. 123
legislature’s “proper person” alternative to theclude that the

representationrequiring professionalgeneral the courtsbeforerule
corporations.inapplicableremain,be, tomustintended to andwas

equallyunincorporatedinapplicability associations istoIts
litigated. merelythough frequentlyclear, an association isSuchless

joined togethervoluntarilygroup to further a com­a of individuals
purpose, 513,Gutoski,Shortlidge at 484 A.2d atv. 125 N.H.mon

significancelegalgenerally1085, existence orit is withoutand
Althoughapart it to beis deemedfrom its constituent members. Id.

grants gifts,dealingcorporation purposes and seeof with RSAfora
profitmay partnership292:13,:14, when is itstreated as aand be

associating,objective 304-A:6,:7;Shortlidge v.in see RSAmembers’
very1086,Gutoski, 513, aits nature as collec­supra at 484 A.2d at

by precludesnecessarily itsand definitionoftion individuals
byappearance pro one individual.se

taking contraryonly reported view. Inacaseof oneare awareWe
1970),(9thReeves, 1187, Cir. the1188-89431 F.2dv.StatesUnited
allowingprovision 1654,§of 28 U.S.C.theconstruedCircuitNinth

lay partner appearby party, permitappearancepersonal toaa to
Althoughpartnership. inreasoned thatthe courtaofon behalf

representingpartnership interest,representing'the his ownhe was
question,begs which is whether the1188, the relevantthisid. at

anyrepresentingpartner Because heat the same time.elseonewas
partnersnecessarily representing well, the Reevesasthe otherwas

partner’simplicit the onethatconclusionin itswas mistakencourt
representation.personalnothingappearance thanmoreeffected

persuasiveanalytical sport, to beclaimwithoutwas anReeves
followed.
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authority mere asso­contrary, holds that athe elsewhereOn
attorney, the beappear by whether associationmust licensedciation
individuals, Tes­simply see Church Newas a ofcollectiontreated of

1986), part­States, a(9th Cir. or asF.2d 771tament v. United 783
Brookfield, 575nership, Foundation v. Vill.see First Amendment of

logic policy(N.D. 1983). of and under­Supp. The reasonsF. 1207 Ill.
holdings essentially inones we mentionedlying are the samethese

requirements representation, and wediscussing corporateofthe
statutory personal representa­option ofconclude thetherefore that

(Weinapplicable to associations.likewise to betion was intended
applica­consistently thewith recentthe State statutethus construe

for theby District Courttion the United Statesof 28 U.S.C. 1654§
pres­Hampshire, which to countenance theof New refusedDistrict

unincorpo­appearance ofin that court on behalf anent defendant’s
Co.”as “Industrial Metals See Alexanderrated association known
al,Department,Jaroma, etet v. Police No. Civ. 86-328-­al. Hooksett

21,(D.N.H. 1986).)D Oct.

construingorder, In ascaveat is in however. RSA 311:1One
done, possibilitywe that is a nar­we have do not foreclose the there

general prohibitionof cases the of RSA 311:7row class to which
alluded,apply. us forwas not intended Counsel before haveitself to

503,corporate chapterexample, underto small claims actions RSA
lawyer’s required unduly expen­in and could bewhich a skill is not

possibilitysayit to leave a for considera­sive. Suffice that we such
day.tion on another

“proper person” languageWhile the of RSA 311:1 is thus elimi-
authority allowing appearance,as thenated for the defendant’s
good possibility theory.provision a in“citizen of character” remains

Super. Sup. however,14; case,33(2).R. R. In this theSee Ct. Ct.
possibility nothing ignoredis than The trialmore theoretical. court
it, why purposethere are noand two obvious reasons would be

by remanding recastingconsiderserved the case to that court to the
April good option.11 order to rest on the character

patentfirstThe and most reason is the defendant’s demon­
strably Early opinionin thisbad character. we called attention to

offenses;in forreversals 1982 and 1983 of two convictions theft as
however,opinions indicate,the in the first reversalthose cases

standing evidentiary exclusionaryon an issue underturned of the
rule, refusingand the on trial court error in to allowsecond rested

impeachmentthe use of criminal records for of In eachwitnesses.
was of thecase there substantial evidence defendant’s larcenous

nature, appeal,which was confirmed in his most recent criminal
ago shoplift-yearawherein less than we affirmed his conviction for
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ing. mayWhile the time come when the defendant should have a
change providing oppor-character,chance to demonstrate a of that

tunity judgment.nowwould tend to confirm Mr. Bumble’s
allowing good appearanceThe secondbarrier to a character

statutory option merely provides opportunity laythisis that an for
appear providecounsel to in an individual case. It could not a

exception allowing lay appearancesblanket counsel to file as a mat­
candidlycourse,ter of which is what the defendant admits that he

appeardo,towishes when he affirms his intention to for NHCRA as
mayoften as that association care to resort to the courts. His desire

“commonly”appear lawyer may do,is thus to 311:7;as a see RSA
Antal, 44-45, 1040-41,Bilodeau v. 123N.H. at 455 A.2d at and this

mayforbid,the statute and rules whatever be the character of the
lawyer manqué.

proceedings generalFurther to excuse the defendant from the
prohibition against lay representation would be unwarranted. We

April permitting representreverse the 11 order the defendant to a
corporation proceedings, any,or association and remand for such if

may necessary injunction originallyas be to enforce the as issued.
appearancesThe clerk of this court will strike the defendant’s for

Village,86-293,inNHCRA Nos. 85-485and and for Cedar Waters
Inc., in Nos.86-005and 86-255.

Reversedand remanded.

All concurred.
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