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Strafford
No.86-160

Service, Inc.Total

v.

Printers, Inc. a.Promotional &

3,April 1987

Bagley, Schoen, Jr.,{SterlingSchoen & of Manchester H. on the
orally), plaintiff.brief and for the

Sheehan, P.A.,Phinney, Bass & Green of Manchester J.{Edmond
brief,Ford and Michael C. Harvell on the and orally),Mr. Ford for

the defendant.

Johnson, appeal byThisJ. is from a denial the Trial Court
{O’Neil, J.) plaintiff’s voluntaryof the motion for nonsuit without
prejudice. plaintiff entitled,The asserted that it was aas matter of
right, grantingto the prejudice.of the motion without The trial

disagreed, stating grantcourt that it preju-would the motion with
plaintiff proceeddice or allow the to plain-to trial as scheduled. The

trial,proceedtiff did not grantedwant to to plain-and the court the
prejudice.tiff’s motion with

plaintiff presents following questionsThe the (1)for our review:
denyingwhether the trial plaintiff’scourt erred in the motion to

prejudice prior case,become nonsuit without openingto the of the
(2) discretion,and denyingwhether the trial court abused its in the

plaintiff’s motion, finding special prejudicewhere there was no of to
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discretion, affirmof andno error or abusefinddefendants. Wethe
of the trial court.decisionthe

1982,20, allegingJuly unfairbrought onan actionplaintiffThe
misappropriationrelationship, ofconfidentialcompetition, breach of

opportunities.corporateofdiversioninformation andconfidential
permanentinitially by petition forawas commencedactionThe

injunctiondamages. temporary wasmonetary Ainjunction and
superiorhearing, by theevidentiary an order ofdenied, anafter

hearing,24, for rehear-August a a motionAfter1982.datedcourt
ing denied.was

4, 1982. Thefor Novembermerits was first scheduledTrial on the
grantedparties continuance would bethat noadmonished thecourt

emergency exigency.” plaintiff moved for aor Theextreme“absent
discovery29, 1982, ground that wason theon Octobercontinuance

grantedincomplete. the motion over the defendants’The court
15, 1982.objection. trial was then rescheduled for DecemberThe

1983,July motions were filed to com-December andBetween 1982
evidence, testimony plaintiff’s expert witness onpel to bar the of the

damages expert’s report, to dismiss and forfor failure to disclose the
summary judgment. topartial A heard the motion bar themaster

11, 1983,testimony February groundexpert on theand denied it on
summary judgmentpartial was deniedof mootness. The motion for

29,on October 1984.
1,AprilA new trial date was then set for the week of 1985. On

continue,20, 1985, citingplaintiff againthe filed a motion toMarch
employed granteditthe fact that had new counsel. The motion was

finallydiscovery pursued.and additional was Trial was scheduled
24,1986.for March

repeatedly requested plaintiff produceThe defendants had the to
damagesexpert’s report theyits on so that could examine that

report prior to the trial on the merits. The defendants were assured
by plaintiff reportthe that the would be made available. Three

commence,before trial was scheduled to defendants stillweeks the
Accordingly,expert’s report.not received thehad the defendants

4, 1986, expert’sfiled a motion in limine on March to exclude the
testimony granted daysfrom trial. court that motion. ThreeThe

trial, plaintiff voluntaryprior to the filed a motion for nonsuit with-
prejudice, stating proceed as aout it was unable to to trialthat

grantingof the court’s the defendants’ motion in limine. Theresult
granted prejudice.the motion withcourt

appeal, plaintifffor on asserts that itIn its motion nonsuit and the
granting prejudice, sincewas entitled to a of the motion without the

disagree.priorwas filed to the trial’s commencement. Wemotion
nonsuit,asserting right Judgeplaintiff, in to relies on Pro-The its of
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directlystating point(1842),Abbot, that it is onN.H. 21bate v. 13
positionsupports Abbot, thatit asserts. In the court statedtheand

jury,plaintiff opensany [it][the] to thethe case“[a]t time before
right.”may However,nonsuit, thatof Id. at 21.as a matterbecome

was dictum.statement
holdingcase, the of thecircumstances of thisIn the context of the

anyspecifically distinguished frommust be clarified andAbbotcase
Abbot, issue was whether a volun-therein. In thedictum contained

by plaintifftary hold-after a verdict. Thecould be taken anonsuit
ing plaintiff after ais not entitled to a nonsuitin was that aAbbot

plaintiffin Abbot that theThe court’s statementverdict is rendered.
openingright,entitled, the ofto a nonsuit untilas a matter ofwas

precedentialand, thus, value.has limitedtrial was dictumthe
yearsEight case, Cofferin,in v. 20 N.H.the Abbot Stevensonafter

question plaintiff’s(1850), of becom-the athis court addressed288
ing upon is aa a demurrerafter a decision demurrer. Sincenonsuit

applicablepre-trial motion, at bar. The court init is to the case Stev-
[the court’s] tobe left to trial discretionthat “it shouldenson stated

say party become nonsuit after ashould be allowed towhether the
upon Thus, that athe court helddemurrer.” Id. at 294.decision . . .

priorgrantedplaintiff trial onnonsuit to the onset of thecould be a
subjectgrantingmerits, to theof the motion wasbut that thethe
Company,also Baxter &c. Co. v. 98of the court. Id. Seediscretion

(1953); Manchester, 4,62, Saykaly v. 97 N.H. 79A.2dN.H. 94 371
(1951).A.2d 625

manyallowing voluntary in in­nonsuit arefor aThe reasons
abilitylight present partieslonger applicable ofin of thenostances

general, trypleadings and, in more flexiblein to cases ato amend
and Nach­and centuries. Conklinthan in the 18th 19th Seemanner

Against Take Non­man, Rights WhoThe Plaintiffsof Defendants
(1981).237, Head,suits, generally TheLaw. Guide 251 See25 Trial

(1920).Nonsuit, Q.DevelopmentHistory W. Va. L.and 27 20of
(1864),Bartlett, this court stated anWright v. 45 N.H. 289In

right prejudice.plaintiff’sexception nonsuit withouta to ato
refusingauthority justify the court in“[W]e find no tocan
plaintiff,application [for nonsuit], unless where thesuch

agreement, mayby [it]self[its] have committedown act or
grant requestextent, [the] would bean that toto such

manifestly unjust to the other side.”
governedadded.)(Emphasis believe the case at bar isWeId. at 291.

by Wrightthe case.
byquestionedplaintiff, court, that itthe trial admittedwhenThe
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bringto a newandpursue the cause of actiontotointended continue
that thethen foundalleged The courtharms.for the sameaction
same asbe thefor nonsuit wouldmotiongranting theofeffect

continuance, no reason tofoundandformotiongranting another
plain-filing of thetime ofnote that at theimportant togrant It isit.

have beenwould notnonsuit, the defendantsformotiontiff’s
continuance, extraor-successfully absentfile a motion fortoallowed

Super. Thus,generally Rs. 46-50.Ct.dinary Seecircumstances.
rightplaintiff agiveprejudice would thewithoutgranting nonsuita

circum-in similarnot be entitledwoulddefendantswhich theto
accept this result.cannotstances. We

dilatory providing the defend-in notin this case wasplaintiffThe
report requesting the nonsuitexpert’s and incopy of theaants with

theyhow weredid not showprejudice. While thewithout defendants
actions, partici-theyby plaintiff’s hadtheprejudicedspecifically

activitylitigation, significant pre-trail asyears of withpated in four
litigation ifabove, exposed theto additionalwould beandoutlined

granted prejudice. This was sufficientwithoutwere to benonsuit
finding prejudice to the defendants.ofgeneral to warrant aharm

juris-to theplaintiff in this case has submittedtheIt is clear that
numer-resources onutilized the court’sof the court and hasdiction

approxi-preparing forfor trialparties had beenoccasions. Theous
motions, takingdiscoverymately years, filing pre-trail andfour

lengthythat after thisdepositions compiling evidence. To holdand
grant motion forto thepreparation did not have discretionthe court

court’s re-prejudice in waste of thewith would result anonsuit
and, effect, plaintiff control overto have virtualin allow thesources

wastinglitigation. in the defend-action would also resultits Such
attorneys’money, expected to incur feesthe clients can besinceants’

Accordingly,long litigation possible. weexpenses isfor as asand
relinquished case and thatplaintiff control over itsfind that the has

onlyvoluntary prejudice with thea nonsuit withoutit could have
approval.court’s

consequencesplaintiff to avoid the ofwill not allow theWe
delayingdiligence, trialor of its tactics. Thefailure to use dueits

denying plaintiff’s motion for nonsuit with­in thecourt did not err
denyingprejudice, in the motionnor did it abuse its discretionout

upholdfinding specific prejudice theto the defendants. Wewithout
granting plaintiff’sand affirm the of thedecision of the trial court

prejudice.motion for nonsuit with

Affirmed.
All concurred.


