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Follender, Wacks, (Richardof C. Follender onConnors & Nashau
orally), plaintiff.and for thethe brief

Middleton,McLane, Graf, (Richardof ManchesterRaulerson & S.
brief, orally),Muirhead fora. on the and James R. theSnierson &

defendant.

brought by plaintiffJohnson, appealThis is an EasternJ.
Marine)Corporation (Eastern from the dis-Marine Construction

damages attorneys’ againstand fees and costsmissal of its action for
Leasing, (First Southern). Thethe defendant First Southern Ltd.

relations,alleged negli-complaint with contractualinterference
wrongful processgence, of in connection withattachment and abuse

by the defendant.the issuance of certain notices of mechanics liens
(Goode, J.) because the facts and issuesThe Trial Court ruled that

litigated proceedingin in an earlierinvolved the suit had been
parties, was barred under thethe Eastern Marine’s suitbetween
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judicata estoppel. courtcollateral The furtherof res anddoctrines
plaintiff’s wrongfulclaim for attachment failed tothat theheld

affirm.a cause of action. Westate
company engagedplaintiff a as a inis construction contractorThe

projects employedHampshire.in ItNewseveral construction North
Rental, American) per-(NorthInc. as a subcontractor toAmerican

work,projects. performingpreparation In itssite on theseform
defendant,equipment leased from the FirstNorth American used

Southern, corporation engaged inwhich is a Carolina the bus-North
leasing types including heavyall of constructionequipment,iness of

equipment.
1984, May 1985,5, 15,and FirstDecember SouthernBetween

American, underinto eleven with North which itentered leases
heavypieces ofto North American eleven constructionleased

1985, continuingspringBeginning in into theequipment. late and
1985, makingfell behind in its leasesummer of North American

By August 8, 1985,payments to First North AmericanSouthern.
leases,on Firstall eleven and owed Southernhad defaulted

obligations. Accordingly, 8,$41,446.20 unpaid Augustin onlease
1985, rightsits the leases toFirst Southern exercised under termi-

equipment.possessionand of thenate the leases take
debt,payment $41,446.20preliminary to secure of theIn a effort

gave proj-notice to the owners of each of the threeFirst Southern
working, pursuantwas towhich North American RSAects on 447:1

447:12-a,through it intended to a mechanic’sRSA that claim lien on
comprising projectseach of the . . . and the struc-real estate“the

buildings appurte-andimprovementsthetures and thereon and
thereto,” itfor due from North American.nances the amounts

21,August 1985, plaintiff brought equityan action in thetheOn
court, allegingsuperior that the notices of mechanic’s lien and

illegal defective,”“improper, and and asked for anwereaccount
attorneys’ for “such further relief as this courtof fees andaward

just fair.”deems and
27,August 1985, preliminarya orderthe court issued “dissolv-On

prejudiceing” to reinstatenotices of mechanic’s lien “withoutthe
requesthearingpending a on the merits at the of Firstliensthose
request,Leasing, made such a and onSouthern Ltd.” First Southern

order, after which1 the court its earlier FirstNovember reaffirmed
Thus,of lien. thewithdrew each of the notices mechanic’sSouthern

“shove;”“push” a real estatenever became no was everdefendant’s
issued,attached, orand no writ of attachment was ever served

registryin the deeds.recorded of
13, 1985, Eastern Marine filed a motion for attor-NovemberOn
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inhad actedcosts, alleged the defendantthatneys’ whichfees and
inarbitrary, unjust mannervexatious, and obstinateoppressive,an

findingdenied, thatcourttheasserting motion wasliens. Thisits
noticesgood not issue the threeand didin faithactedFirst Southern

frivolity.delay, Firstwith South-or orto harasslienof mechanic’s
liens,dissolving the theorderhaving complied court’swith theern

24, 1985.on Decemberthe suitcourt dismissed
against First onbrought suit Southerna secondMarineEastern

fees, adding requestsseeking attorneys’4, 1986, again butFebruary
alleged con-suit, plaintiff interference withdamages. In this thefor

attachment,wrongfulrelations, and abuse ofnegligence,tractual
issuancefrom First Southern’sclaims derivedprocess. All of these

responded with aFirst Southernmechanic’s liens.notices ofof the
plain-hearing, the court ruled that theplea After aspecial of bar.

judicataof andthe doctrines reswas barred undersecond suittiff’s
wrongfulthat the attach-estoppel. court futher heldThecollateral

appealof action. The defendant’sto state a causement claim failed
ofwhether the doctrinefollowing our review:question forraises the

with contractualjudicata law for interferenceactions atres bars
attachment, processrelations, negligence, wrongful and abuse of

involved inupon the same transactionclaims are basedwhere these
parties.previous suit between thea

economyjudicial pol­“Spurred by of and aconsiderations
finality legal system, oficy certainty in the doctrines resof and our

repeti­judicata estoppel have been established to avoidand collateral
litigation litigation particular con­point over ative so that at some

Crane, 249, 252,troversy 118must come to an end.” Bricker v. N.H.
321, Hampshire(citing University v.(1978)A.2d New387 323 of

446,576, 578, (1975);April, 347 A.2d 449 Restatement115 N.H.
Judgments 1,48, (Tent.(Second) Comment a Draft No.of ch. 3 §

judicata is that final1973)). The essence of the doctrine of res “a
by jurisdiction uponjudgment competent is conclusive thea court of

involvinglitigationparties subsequentin the same cause ofa
252-53, (quotingat Concrete Construc­action.” Id. at 387 A.2d 323

670, 672, 612,tors, Bank, 117 N.H. 377 A.2dInc. v. The Manchester
(1977)).614

Bricker, judicata applicablethat res was notIn this court held
theorybrought ofunder a new relief.where the second suit was

Instead, preclusion,”applied estoppel,collateral or “issuethe court
noting:

plaintiff’s present action for the tortious interference“The
proceeds uponrelation a differentwith a contractual
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that the decision notformer claimfrom hiscause of action
arbitrary, capricious and unreason-wasreappoint himto

relymust therefore on collateral. The defendantsable. . .
priorinquiry theestoppel, must be directed toand our

question nowthe raised wasto determine whethersuit
actuallydirectly tried.”in issue and

253, (citations omitted).Bricker, supra A.2d at 323-24at 387

determining applyquestion in whether toa crucialThus
alwaysestoppel the actionjudicata is whetherres or collateral

brought a different cause of actionin second suit constitutesthe
case,alleged instant Easternin the first suit. In thethatthan

remedy irreparableequitable to harm in itssought reliefMarine
attorneys’ thecompensate it for fees and costs. Intoandfirst action

law, wrongfulupon interfer­second, at basedfour actionsit raised
relations, negligence, wrongful attachmentence with contractual

raisingfromprocess. plaintiffthe is barredabuse Whetherand of
judicataresin suit the doctrine oftheories its second underthese

adepends upon questionthe of constitutesapproach to whatour
case, tojudicata purposes. this we choosefor res In“cause of action”

expressly we betterfollow what consider to be the modern and
right toview, theand that the term “cause of action” meanshold

recoveryrecover, theory recovery. theoryregardless the of A ofof
subjectpleaded,be or be to bar. See RESTATEMENTmusttherefore

Judgments 24, reject(1980).(Second) 25 We thereforeof ch. 3 §§
synonymous particular legal the­the view the term is with thethat

ory party’s To the extent thatin which claim for relief is framed.a
view, disap­it isBricker v. is inconsistent with the modernCrane

proved.

as connotative of aapproach to “cause of action”The narrow
legal theorysingle pristine to ancient strictures ofharkens back the

singletopleading, the whole aim was frame onecommon law where
in v. Columbia Gas & Electricissue. See discussion Williamson

denied,464, (1950), (1951).Corp., cert. 341 U.S. 921186 F.2d 469
systemguiding principle of writ “thethis the elaborateUnder

very meaning.to narrow thephrase came have If‘cause of action’
theory the in thein unavailable under writ usedsecond suit wasthe

suit, litigateopportunity it and soplaintiff had no to therefirst the
by judicata.”plaintiff a narrow view ofnot res Id. Suchwas barred

per­however, keeping principlejudicata, in with the thatres is not
policy byprocedure. “exemplified theThe centralvades our modern

claims,joinder provisions,permissive of liberal amendmentfree
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counterclaims, controversycompulsory is that the wholeand
may broughtparties beforeand often must be the samebetween the

atin same action.” Id. 470.court the

of action collec­present is to define causethe trendThus
could be claimed on thetively on which reliefto refer to all theories

question. Morgenrothintransaction See &of the factualbasis
266, (1985);State, Restatement490 A.2d 784Assoc’s v. 126 N.H.

Judgments 24, a at suchch. 3 Comment 197. Under(Second) of §
analysis, subsequent upon the same cause of actionsuit basedan a

though preparedplaintiff is in theprior suit is barred “even theas a
grounds(1) present or or theories ofaction to evidence thesecond

action,presented (2)in to seek remedies ornot the first orcase
25,in Id. at 209. Weforms of relief not demanded the first action.” §

repre­adopt definition of of action” aschoose to this modern “cause
Thus,prevailingof trend. the term connotessentative the “[f]acts

give right-dutyof between orwhich rise to one or more relations two
Dictionarypersons.” (5th 1979).more Black’s Law 201 ed. It does

theory applieda to thosenot describe mere label or facts.
Support for this view can be in earlier decisions of thisfound

Beres, 712,example, LougeeFor in v. A.2d 422court. 113 N.H. 313
(1973), plaintiff, bringingthe after an unsuccessful action for an
accounting, brought employinga second action a constructive trust
theory. holding by judicata,In that the second action was barred res
this court noted:

“Although appear inthe words ‘constructive trust’ do not
recovery apparent____action no other basis for isfirst][the

plaintiffIf we are to assume that the now seeks to recover
theory remedy,on the basis of a new or she still cannot

escape judgment against inthe bar of the her the first
arising uponaction out of the same transaction and based

allegationsthe same of fact.”
714, LougeeId. at 313 A.2d at 423. thus endorses the modern view

change“a in labels is sufficient thethat not to remove effect of the
Grace,adjudication.” 127,prior (quotingId. Grace v. 394 F.2d 128

590, 592,(2d 1968)); Bailey,Cir. see also Boucher v. 117 N.H. 375
1160, 1162 (1977) (endorsing view).A.2d the RestatementSecond

bar,Applying approachthis liberal to the case at we find that
wrongfulforEastern Marine’s “claims” interference with contrac-

relations, negligence, wrongful proc-tual attachment and abuse of
ess, transaction, byall of out ofwhich arose the same are barred res

Williamson,judicata. reasoning 469,find the in F.2dWe 186 at to
apposite persuasive:be both and
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necessary in inwill be the trial“The witnesses . . .same
allegedfact is in action No. 1 thatboth cases. No material

plaintiff havingalleged in 2 .action No. . . Thewas not
alleged operative which a cause of actionfacts state

of misconduct and his ownbecause he tells defendant’s
getday nothis in court. He does anotherharm has had

by givingday first is a differ-after the lawsuit concluded
recoverygavehe in the for of dam-ent than firstreason

ages rights.”hisoffor the same invasion

equityinplaintiff’sthat first suit soundedThe fact the
judicatasought legal preventrelief not resthe second one doesand

case, the sameoperating in where both suits derive fromfrom this
litigant join and seek allA is free to all claimsfactual transaction.

legal equitable,relief, they in one suit.of whether be orforms
legalchancery Hampshire,separate andis no docket in New“There

joinedequitable routinely in one case and heardissues areand
Hampshire Practice,Wiebusch,together.” New CivilR. 5

2044, (1984).at sound­Procedure 495-96 WhetherPractice and §
flowingequity,ing “[cjonflicting from a commonat law or in claims

single action, avoidingthusdetermined in a vexa­source should be
litigation Bailey supra.conflicting judgments.” v.and Bouchertious

view,Thus, adopting we hold that thethe Restatement
by judicata, notwithstandingis theplaintiff’s suit barred ressecond

uponrequests than thosethat it relief based different theoriesfact
legalin different theoriesraised the first suit. “That a number of

given episodecasting liability may apply noton an to a doesactor
multiplemultiple and Thistransactions hence claims.create

although legal . . . forthe several theories would callremains true
liability or different kinds ofof relief.” Restate­different measures

Judgments 24, c(Second) ch. 3 Comment atof 200.§ment
344,Plourde, (1950), courtMorency v. N.H. A.2d 791 thisIn 96 76

quoequity preserve is not necessar-that the use of to the statusheld
formerlydamagesfor Inily pending action suffered.a bar to a law

brought apart-Morency, plaintiff an law hisaction at becausethe
heat, electricity 345,or at atwater. Id. A.2dment was without 76

proceeding progress, plaintiffin the alsothat wasWhile791.
compel land-requested injunction pendente lite the defendantan to

provide during proceed-to him with utilities the course of thelord
relief,injunctiveings. granted the the defend-the trial courtAfter

judicata ofattempted assert as a bar to the maintenanceant to res
judicataplaintiff’s pending legal action. This court held that resthe

Id.,operatenot under such circumstances. 76 A.2d at 792.does
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Here,however,Morency, applicationno in the instant case.has
simultaneously.pending Nor did Easternnotactions werethe two

Rather,injunction pendente lite.first seek a meresuitMarine’s
rulingmake of law as to thethe court to aMarine askedEastern

validity lien account and to cancelof the notices of mechanic’s and
attorneys’discharge requestednotices. Eastern Marine alsoand the

costs, just fair.” couldfor “such relief as and Thisand andfees [is]
monetary damages.include

legalreject argumentplaintiff’s its claims wereWe the that
judicatabrought that“ripe” it its first and resat the time suitnot

Contrary plaintiff’stothe suit. theshould therefore not bar second
onlylegal ripe superiorthat claims became thecontention its after

legalclaims, ripeequitable became oron its the claimscourt ruled
plaintiffandserved notices theas soon as the defendant theaccrued

alleged damages. Management Inc.began suffer See Premiumto its
Walker, 778, general(1st 1981) (the in tortCir. rulev. 648 F.2d 781

damages accrued)is that dates from the time theactions accrual
(discussing Hampshire law).New

argument judicatareject plaintiff’s thatthe resWe also
broughtthe suit was onnot bar its second suit because firstshould

“emergency periodIn between thean basis.” view of the two-week
of theserved notices mechanic’s lien andtime First Southern the

suit, duringperiod whichEastern filed the four-monthtime Marine
litigated, discoverypretrial that was conductedthe first suit thewas

hearingsparties, separate onby that were heldboth and the three
relief, permanentrequests temporary reliefforEastern Marine’s

attorneys’ fees, argument merit. weand this is devoid of Because
judicata,plaintiff’s byis res we dohold that the second suit barred

questionthe of count III of that suit states a causenot reach whether
of action.

Affirmed.
All concurred.


