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Millimet, P.A., (MarthaDevine, Branch of ManchesterStahl & V.
orally), plaintiff.the theGordon on brief and for

P.A.,Carol A. of and(CarolAmherst A. on the briefRolf Rolf
orally), thefor defendant.

Batchelder, zoning ordinance,HampsteadIn theJ. violation of
storyplaintiff a and new roof on histhe built the shell of second a
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home. After the town ordered him to halt construction and denied
permission occupy floor, appliedhim to the second he for a variance.
Superior J.) approved(O’Neil,The Court the recommendation of the

(Charles Gallagher, Esq.)Master that denial of the variance be
approved by orderingand that the town’s ordinance be enforced the
plaintiff non-conformingto tear down and remove the addition. We

side, but,justice us,find little on either on the facts before the law
favors the town. We therefore affirm.

B,plaintiff’sThe house is in Recreational Zone on the shore of
Hampstead, III,Wash Pond in where article section of theV town’s

zoning ordinance restricts houses to one and one-half stories. The
beganplaintiff building permitconstruction without either a or a

zoning work,plaintiff stopvariance. After the town ordered the to
variance,applied adjustmentforhe a but the board of denied the

application ground “any hardshipon the that was owner-created.”
Hampstead’s zoning adoptedordinance was in order1952 to“[i]n

beauty atmosphereretain the Hamp-and countrified of the Town of
stead, health,promote safety, morals, order, convenience,and to

generalpeace, prosperity, and welfare of its inhabitants. . . .” At
briefs, partiestrial inand their the focussed on whether the ordi-

preserves lake,nance rightsthe view of and from the the abutters’
air,light consistencyto and and the architectural of the zone. The

plaintiff urges storyathat second on his house does not diminish the
light, nobody seriously suggestedabutters’ view or their and has

neighborhood architecturally harmonious,that the is let alone
homogeneous.

The previouslyevidence also shows that the town has not enforced
story previous buildingthe one and one-half inspec-restriction. The

approved building permitstor in Recreational Zone B for houses
designated two-story houses,permit permitteeon the as when the

zoning present building inspector,had no variance. The who is also
assessor,the tax has two-storyassessed several homes in the zone as

houses.
plaintiffThe asks us to reverse both the denial of the variance and

III,the order to remove his addition and to declare article section V
arguments appeal:unconstitutional. He (1)makes four on the lim-

story vague;itation impermissibly (2)to one and one-half is lim-the
relationshipitation bears no purposetoreasonable the aesthetic it

purports accomplish; enforcingto (3) estoppedthe town is from the
against plaintifflimitation the because such enforcement would be

impermissibly discriminatory; (4) uphold-and the master erred in
ing adjustment’sthe plaintiff’s requestboard of denial of the for a

when, balance, public outweighed byvariance on the benefit was the
plaintiff’s loss.
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VaguenessA.
storyargues restriction isone and one-halfplaintiff that theThe

vague. argues, specifically, that the restric-being He morevoid for
discriminatoryarbitrarysufficiently permit andunclear totion is

Cityenforcement, Grayned v. Rock-referring ofto the standard of
discriminatory104, arbitrary(1972) (“[I]f andford, 408 U.S. 108
explicitprovide stand-prevented, laws mustis to beenforcement
unclarity,them.”). theapply To demonstrate thisfor those whoards

points of one and one-half storiesplaintiff to the different definition
by Having the vari-of four witnesses. demonstratedadvanced each

vaguenessplaintiff ofety interpretations, that theof the then asserts
discriminatoryonly potential fornot creates thethe ordinance

discriminatoryenforcement, fact,has, inin enforce-but resulted
Linton, 189,Lastly, plaintiff v. 491 S.W.2dthe cites Johnsonment.

phraseApp. 1973), proposition that the one(Tex. Civ. for the196
vague ofstories is as a matter law.and one-half

plaintiff the ofat has burdenWe note the outset that the
overcoming presumption that ordinance is valid. Townthe the of

889, 1125,892,Nottingham Harvey, 120 424 A.2dv. N.H. 1127
vagueness that, municipala(1980). “[generally,for isOur standard

definite,clear,sufficientlyin terms andordinance must be framed
certain, average reading it understand[person]so an willthat after

Gillespie,violating provisions.” v.when its Town Freedomis[one] of
1090,576, 580, (1980) (citing 56 Am. Jur. 2d120 419 A.2dN.H. 1092

necessarilynotMunicipal Corporations 367). is“An ordinance§
byvague precisely apprise ofnot one the standardsbecause it does

will decision.” Id. See alsowhich an board make itsadministrative
1110,96, 98,Rye, 411 A.2d 1112v. Town 120 N.H.Carbonneau of

plaintiffstrongly suggests that the knew his(1980). The record
restriction,storystory butof a second would violate theaddition

compliedproceeded had with theunder the mistaken belief that he
findings largelyrequirements a The master’stown’s for variance.

circumstances, plaintiff maythethe evidence. thesereflect Under
onlyvague, ownuniversally but that hisnot isclaim the ordinance

634, 642,clearly prohibited. Doe,wasconduct not re 123 N.H.In 465
924, 733,(1983) Levy,(applyingA.2d Parker v. 417930 U.S. 755-56

(1974)).
trial, many plain-At witness- who stories theeach was asked how

thattiff’s house had answered that it The fact one andhad two.
may arranged heightspatternsbe in andone-half stories various

change two-story onenot the that a is not a and one-does fact house
story might, by way analogy, hypothesize ordi-half We of anhouse.

requiring buildings to with stonenance commercial be built and
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marble,granite, anyonly permit andglass This not wouldexteriors.
exteriors;stone, might vague but itbe as to brickbut alsoother

shingles.permit same is true in ourclearly cedar Thewould not
case.

ReasonabilityB.
argues notplaintiff that the ordinance is a reasonablealsoThe

concededly legitimate purposeachieving of aes-town’sof themeans
plaintiff’sin to theregulation. town stated its answerthetic The

storyinterrogatories purpose of the one and one-half limita-that the
abutting body, maintain andpreserve views of the watertion was to

views, socio-to those create aproperty values dueenhance
neighborhood, preserve zone atmos-homogenetic the recreational

Next,lightrights air. thepreserve to andphere, abutters’and
testimony that the limitation onplaintiff points out uncontradicted

story wouldone one-half housenot mean that a andstories does
two-story He con-necessarily than a house.have a lower roofline
roofline,height than theof the ratherit is thetinues that since

lake, storystories, restric-the view of the thethat affectsnumber of
Citingrelationship purpose.to theno rational ordinance’stion has

Brooks, 64, (1985), the126 489 A.2d 600v. N.H.Town of Chesterfield
plaintiff the ordinance is invalid.concludes that

relationshipbuilding clearly toheight has a rationalof aThe
air,light, preservation of rural characterimpact and the theonits

storyquestion the restriction isneighborhood. is whetherof the The
restriction, obviously yes. The fact thatheight and the answer isa

may onetwo-story a lower roofline than some andhouses havesome
two-storymanystory houses not alter the fact thatone-half does

one-­than even the tallest one andhave rooflines tallerhouses will
might artfullystory more writ­the ordinance behalf house. While

limitation,heightspecific we do notif it framed as aten were
legislativeimproper inexercisepresent ordinance is anbelieve the
24, 30,Alfond, 129 N.H. 523drawing. v.Townline See Windhamof

Rochester,42, City N.H.Cargill 119(1986); v.A.2d 46 Estate ofof
704,661, 667, (1979).406 A.2d 707

supra plaintiff.not rescue thev. Brooks doesTown Chesterfieldof
zoning required manu-case, ordinance thatIn that we invalidated a

unpaved or set backlocated on roadsfactured “mobile” homes to be
purposepaved road. The of thefeet from aat least five hundred

of town.preserve and Ives” charm thewas to the “Currierordinance
relationship69, could not find a rationalId. at A.2d at 604. We489

preservation of the town’srestriction and thebetween the location
substantially burdenedthe ordinancecharm. did find thatWe
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contrast, Hampstead’s ordi-Inhomes as a class.mobileofowners
atmosphere,countrifiedrationally preserving arelated toisnance
relationshipair, That thelight, and views.preservingtoevenand

not invali-height doesspecific restrictionclearer with awould be
Furthermore, and one-halfto onea limitationordinance.date the

bydesign permitted that limita-flexibilitystories, ofthewith all
insubstantially property owners Recreationaltion, burdendoes not
point, notetwo-story wehomes. thisOnto buildB who wantZone

plaintiff have achievedsuggests couldthat therecordthat thealso
of theliving constraintsspace within theexpansion of hissufficient

ordinance.
theDiscriminatory and Denial VarianceC. ofEnforcement

is harm-complaint his additionplaintiff’s is thatheart of theThe
enforcement, andsingledunfairly him out forless, town hasthat the

addi-prohibiting hispublic fromthe derivesbenefitthat whatever
prohibition.outweighed by to thehis loss duetion is far

discriminatoryin brief tofrequent reference hisplaintiff’sThe
distinguish stop-workclearly thebetweendoes notenforcement

to thewereIf the referencedenial of the variance.order and the
permit wouldobtain aonly, plaintiff’s failure tostop-work theorder

352,Poulos, (1952),A.2d 860inquiry. 88v. 97 N.H.end our See State
(1953);Hampshire, State345 U.S. 395nom. Poulos v. Newsubaff’d
However,723, in268, 269-70, (1916).Stevens, A.99 725v. N.H.78
adjustment,ofappeal decision of the boardsuperior court of thehis

“discriminated,declared, con-part, townplaintiff in that thethe
by denyingintentionally, against him a vari-sciously Petitionerand

language in thebuilding permit.” find thisWe do notance and/or
brief, give andbenefit of the doubtplaintiff’s we will him thebut

general ofincorporated assertion discrimi-it into theassume he has
natory enforcement.

wasplaintiff that the town’s enforcementthe to showFor
merelydiscriminatory, it was histori­more than thathe must show
463,City Tompkins, 124 N.H. 471 A.2dcally v.lax. In Concordof

municipality’s anfailure to enforce(1984), we stated that “a1152
policyof a of nonenforce­does not constitute ratificationordinance

subsequentand, consequently, estop municipality’swill anotment
470,at A.2d at 1155-56.of the ordinance.” Id. 471enforcement

Instead, ofplaintiff the selective enforcementthe must show that
against discrimi­him a “conscious intentionalordinance a wasthe

80, 82, 638,Stone, A.2d 639v. 114 314nation.” See Weare N.H.
(1886).Hopkins, Addition­(1974); see also Yick Wo v. 118 356U.S.

pattern would be soally, conceivable that a of nonenforcementit is
policy of nonenforcement.systematic constitute ratification of aas to
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Vadnais, 17, 19, 657, (1972);v. Minn.See State 295 202 N.W.2d 659
Van Dien, 378, (Sup. 1972).Dalton v. N.Y.S.2d 382-84 Ct.339

gooddetermined that the town “acted in faithThe master
though building permits slipped by uponeven some which further

might have denied.” will not overrule the find­examination been We
they byings unsupportedof the master unless are the evidence or

Bd.,Claridgeerroneous as a matter of law. v. N.H. Wetlands 125
748, 287,745, (1984). presentinN.H. 485 A.2d 289 The record the

Hampstead responsible enforcingthat the officials forcase shows
zoning allegationdisputed plaintiff’sthe ordinances the of discrimi­

They theyclaimed that believed certain homesnation. which the
two-story actuallyplaintiff onlybelieved were homes had one and

Apparentlyone-half not in B.stories or else were Recreational Zone
testimony, prerogativethe master believed that as it was his to do.

101,C., 216, 225,Adoption Babyre 106In 125 N.H. A.2d480of
Accordingly,(1984). findingwe affirm his that the town acted in

However,good findingfaith. we affirm that with a caveat. The
neglect story intown’s of the limit Recreational Zone B comes as

systematicnear the brink of nonenforcement as a town can come
finding good unsupportable.before a of faith would be

adjustment’sWe turn then to a review of the board of denial of the
plaintiff’s application plaintifffor a variance. The contends in his

zoning regulation, applied particularbrief that “where a as to a
unnecessaryproperty, accomplish legitimate public purpose,is to a

gain slightpublicthe toor the is but the harm to the citizen or his
property great, police power arbitraryis ofthe exercise the becomes

Although plaintiff Metzgerand the relies on v.unreasonable.” Town
Brentwood, 497, 503, 954, (1977),A.2d he fails to117 N.H. 374 958of

recognize challenge validitythat the case concerned a to the of an
applied, propriety denyingas to the of aordinance not variance

terms,from its which is the issue before us now.

frequently five-partWe have enunciated a test for
granting variances.

“To obtain a variance certain conditions must be met:
‘(1) surrounding propertiesno diminution in value of

suffered; granting(2) permitwould be the would be of
interest;public (3) permitbenefit to the denial of the

unnecessary hardshipwould result in to ownerthe seek-
it;ing granting jus-(4) permitthe would do substantial

tice; contrary(5) spiritthe use must not tobe the of the
ordinance.’”
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101, 10, (1981)100, 11Rochester, A.2d427City 121 N.H.v.Moore of
294,292,Somersworth, 402N.H.City 119v.(quoting Ouimette of

undulyordinancewhen anexists“[Hardship159, (1979)).161A.2d
may Island Clubput.”be Governor’suse to which landrestricts the

246, (1983).126, 130, “The248A.2dGilford, 467124 N.H.v. Town of
dis-the land whichspecial condition ofhardship frommust arise a

respect towithin same areatinguishes land the [its]it from other
Ryan Cityv. Man-is zoned.”suitability for for which itthe use of

244,170, 173, (1983).Board, 245Zoning A.2d123 459chester N.H.
beingby a lot.distinguished doubleurges his isplaintiff that lotThe

by Ryan. In Richardsonof envisionedis not the sort distinctionThis
96, 1059,93, (1983),Salisbury, A.2d 1061123 N.H. 455v. Town of

anyparcel notdid createof aheld the size and dimensionswe that
could still beon the landhardship its use whenor undue restriction

by zoning We havepermitted ordinance.purposes thefor theused
“hardship”:held, meaning ofregardin thetoalso

test, deprivationthehardship to exist under our“For
resulting must soapplication of ordinance befrom the

anymakingeffectivelygreat prevent the fromas ownerto
Util’s, v.Assoc. Home Inc.thereasonable use of land. See
186,812, 817,Bedford, 120 424 A.2d 189-90Town N.H.of

reasonably permittedfor a(1980). If is suitablethe land
ground ause, hardship no for vari-is no andthen there
five-partance, haveparts of the testeven if the other four

been met.”

130,Gilford, supra at A.2d atv. 467Governor’s Island Club Town of
248.

case,present theapply to theWhen we these rules
plaintiff supports plaintiff’sthefails. a thatThe evidence conclusion

permittedneither use thatlot is so nor so to theunusual unsuited
permit unnecessary hardshipof to him. Inthe result indenial would

consideringregard plaintiff’s expenditure, propertyto the in alost
variance, adjustmentapplication ofowner’s for a we a boardthink

appli­its themust base decision on the condition of the land before
Cityin v.cant altered it violation of the Sanlaw. See Wilkins of

Bernardino, 342,332, 542, (en banc).(1946)29 Cal. 2d 549175 P.2d
knowing orpropertyA violation dis­owner cannot from hisbenefit

by makingregard illegal propertythe an to his andof law alteration
claiming deprive ofhardshipit would be an to him histhen unfair

Id., 549-50; Biggs Sandwich,improvement. P.2d at v. Town175 of
428, 928, summarize,421, (1984).124 N.H. 470 A.2d To the930

vague plaintiffisordinance not so that the not have knowncould
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forbidden; storythat his was the relationshipconduct aof limitation
preservation irrational;to aesthetic but notis loose and the denial of

discriminatory.the notvariance was

Affirmed.
Brock, C.J., dissented; the others concurred.

C.J.,Brock, dissenting: Because I would therehold that is insuf-
relationshipficient between the ordinance at andissue its intended

purpose, and because I that estoppedbelieve the town beshould
enforcing againstfrom plaintiffthe ordinance the because of its

selective,pattern discriminatorydemonstrated of inconsistent and
ordinance, respectfullyenforcement theof I dissent.
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