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proposalproperty an alternativeof and thatreasonable use its
bymight approved the town.beenhave

Further, attorney’s or costsfeesthe is not entitled tobuilder
injudicial remedy. the situationnot a Unlikebecause it did receive

remedyBurrows, judicial in the formplaintiffswhere the received a
taken, plaintiffsthe werefinding whereof a that the land was and

taking,compensation builder’sfor that thebe entitled tofound to
fromnotin form of an amended ordinance andrelief here came the

judicial remedy, then, legislative, thanrathera decision. wasIts
judicial.

damages.Finally, The townis toLewis Builders not entitled
adopted zoning a found to beordinance which masterof Atkinson a

finding, itsSubsequent the amendedto that townunconstitutional.
foundthe amendment andordinance. The same master reviewed

Thus, say, aswe cannotthat it was not as amended.unconstitutional
asserts, compensa­plaintiffthe is entitled tobuilder that the here

noplaintiffs has beention were the in the Burrows case. Thereas
taking According amend­to theinverse condemnation and no here.

entitled, projectment, upon approval, to itsis town buildthe builder
remedy plaintiffproposed. is theas It not entitled to the same as

has dimin­property has “taken” or value of whichwhose been the
“substantially” governmental find no reasondue to action. Weished

grant damagesof theto an award to builder.
Accordingly, we affirm the trial court’s decision.

Affirmed.

All concurred.
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Sulloway, Soden, {JeffreyHollis and of Concord S. Cohen and
brief,Michael P. Lehman orally),on the and Mr. Cohen for the

plaintiff.

Clark, Molan,andCook of Concord T. Clark on the brief{Robert
orally),and for the defendant.

Thayer, appealsJ. The Superiordefendant from an order of the
{O’Neil, J.) approving reportCourt {Maylandthe of a Master H.

Morse, Jr., Esq.) granted plaintiffs petitionwhich the for rescission
disabilityof a insurance contract. We affirm.

February 20, 1980, defendant, Gruette,On the David and Gerald
Gagne, agenta Company,licensed of the YorkNew Life Insurance

application disabilitymet to fill out an plain-for insurance from the
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Company Benefit).tiff, (MutualLife InsuranceMutual Benefit
Benefit, investiga-agentAlthough hisGagne not an of Mutualwas

Benefit wouldthe him to believe that Mutualtions into matter lead
meetingsatisfactory coverageprovide for Thethe Gruette.most

Gagne asking questions thenprogressed, of the defendant andwith
Question 12(b) therecording application form. ofthe on theanswers

requests applicant’son the currentform informationMutual Benefit
questionsignificance isdisability of this that Mutualinsurance. The

disabilityguidelines the amount ofhas that limitBenefit internal
percentage pro-may provided ofto a certain thethat beinsurance

spective insured’s income.
subjectGagne dis-questioned the of Gruette’sGruette onWhen

policyinsurance, Gagne that he had a withability informedGruette
GagneCompany (INA). then toldAmericaInsurance of Norththe

only a level of cover-would be able to obtain certainGruette that he
income, pol-of the INAage proportionin to his and that disclosure

Gagnepolicy.mighticy jeopardize of the Mutual Benefitissuance
(pertainingresponse question 12(b) to“none” toentered a ofthen

disability thatexisting coverage) application.on the Gruette knew
yet acquiescedfalse, in thequestion 12(b) andanswer to wasthe

knew, suspected, thatdeception he or at disclosurebecause least
coveragereceiving hedisqualify him from the additionalwould

filingparticipation in the ofdesired from Mutual Benefit. Gruette’s
bycompounded existence ofthe cau-deceptive applicationthe was

foregoingsignaturetionary language applicant’s “theabove the that
complete.” pol-and also had in effect astatements are true Gruette

icy Company (CIC), hon-the but waswith Commercial Insurance
disability protec-estly policy incomeunaware that the CIC afforded

tion, Gagne Gagnepolicy.not that thenand thus did tell of
throughapplication thesubmitted the deficient to Mutual Benefit

brokerage AgencyMeyerservices of the of Boston. MutualJules
proceeded disability policyBenefit to issue a to the defendant.

February 21, 1981, psoriaticfromOn became disabledGruette
applied disabilityarthritis. fromGruette for benefits Mutual

5, time,onBenefit March 1981. At that Gruette disclosed the exist-
policiesof hisence with Mutual claimsINA and CIC. Benefit issued

investigation.companyto Gruette whilechecks the conducted an
falsity application,When Mutual Benefit the of itverified Gruette’s

payment broughtterminated the this forof benefits and action
rescission.

that, alreadymaster inThe found because had effect theGruette
disability coverage,of the tomaximum level failure disclose the

policies materiallyof orexistence either both affected riskthe
by givenaccepted The that “ifMutual Benefit. master concluded
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knowledge application itor information at the time of is mani-this
policyfestly plaintiff never have issued this forclear that the would

sought.”is now The master also found thatwhich rescission
submitting applicationparticipation in consti-the falseGruette’s

Thus, 415:9,intent to deceive. two conditions of RSAtuted an actual
recovery containingpreventing policies information thaton false

materiallyintent to deceive oreither was furnished with actual
risk, Consequently,acceptance of the had been satisfied. theaffected

granted plaintiff’s petition appealthe for rescission. Thismaster
ensued.

presents followingThe defendant appeal:the (1)contentions on
guidelinesthat limiting provisionMutual Benefit’s internal of dis-

ability coverage percentage-insurance to a certain of the insured’s
and, consequently,income are unreasonable that the master erred in

allegedly finding as a matter of law that the failure to disclose the
disability policiesof materiallyexistence the acceptanceaffected of

risk; (2) stating agent’sthe that the doctrine that an fraudulent con-
beyond scope agent’sduct is authoritythe of imputablethe and not

companyto the ais harsh maxim and appliedshould not have been
case;in (3)this that acceptance,Mutual Benefit’s investiga-without

tion, application byof an independentsubmitted an broker unli-
bycensed Mutual anyBenefit constituted both a waiver of defects in

application estoppelthe and company’san of raising potentialthe
defenses; 415:6,(4)and 11(4)that RSA (5) preventand Mutual

limiting coverageBenefit from based on policies.other insurance
The first issue we address is the reasonableness of Mutual Bene-

policy limiting provisionfit’s internal of disabilitythe of insurance
coverage percentageto a certain of the insured’s income. The rele-

statutory provisionvant reads as follows:
“Falsity Application. falsity anyin The of statement in

application any policythe by chapterfor covered this
right recovery thereunder,shall not bar the to unless such

deceive,false statement was made with actual intent to or
materiallyunless it acceptanceaffected either the of the

byrisk or the hazard assumed the insurer.”

RSA 415:9.

correctlyThe defendant states that test under RSA“[t]he
materiality415:9 of the of a false statement made without actual

intent to reasonablydeceive is whether the statement could be con­
affectingin thesidered material insurer’s decision to enter theinto

contract, estimating degree risk,in the or character of the or in fix­
ing premiumthe Taylor Metropolitan Co.,rate thereon.” v. Ins.Life
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pol-455, 458, 109, (1965). If Benefit’s112 Mutual214 A.2dN.H.106
proportiononlydisability coverage up to a certainprovidingicy of

unreasonable, omission ofGruette’sapplicant’s is thenincomeof the
disability notexisting “rea-regarding insurance couldinformation

affecting decision tosonably in the insurer’smaterialbe considered
Id.into contract. ...”theenter

guide­however,evidence, suggests Mutual Benefit’sthatThe
Remondelli, a BenefitMutualindeed reasonable. Robertlines were

theofficer, information that moreon ofthe basis statisticaltestified
benefits, to adisability less one is inclined makepaid in theone is

expertown didemployment. the defendant’sspeedy to Evenreturn
Indeed,premise preventing theof overinsurance.criticize thenot

company have issuedexpert no wouldtestified thatdefendant's
existing disabilityknown the defendant’spolicya had it ofGruette

in record fromcoverage. exists thethan sufficient evidenceMore
Benefit’sthat Mutuala trier of fact could concludewhich reasonable
Textiles,Belknapcoveragedisability Seecriteria were reasonable.

1141,Inc., 30,Industries, 28, 424 1142Belknap A.2dv. 121 N.H.Inc.
(1981).

agencyprinciples ofonrestsThe defendant’s second contention
formulating argument, refers us to sev­In this the defendantlaw.

embryonic agency Hamp­period of law in Newcases from theeral
177,Co.,Metropolitanv. 81 123 A.Domocaris Ins. N.H.shire. Life

587,Co., 45 414(1923) (citing Delouche v. Insurance 69 N.H. A.220
Co., 4, (1894))A. 500(1899), and McDonald v. Insurance 68 N.H. 38

companyalready isan insurancefollowed an established rule that
chargeable agent’s knowledgean of the actual situation whenwith

Co.,agent fraudulently. Insurance 90 N.H.the acts Boucouvalas v.
Domocaris,175, 178, 721, holding(1939)A.2d overruled5 725

agent scopethe ofan who commits fraud acts outsideinstead that
agent’s knowledgeemployment, of the cannot behis and the fraud

imputed to the insurer.
argues that isThe defendant in the instant case Boucouvalas

Boucouvalas, Gagne’sunjust. fact that conductUnder the rule of the
authority pur-places scopehis of forhim outsidewas fraudulent

knowledgeGagne’sposes imputingof conduct to Mutualand
Allowing escape liability the ofto on basisBenefit. Mutual Benefit

Gruette,authority harshly to and others like himof acts asabsence
urgesagents.prey to towho fall to devious The defendant us return

Domocaris, public policy in favor ofrule of reasonsthe and advances
holding agents’companiesinsurance liable for fraudulent acts:

engage activitycompanies policingin awill be forced toinsurance
brokers; sophisticated corpora-agents itand is far better forof and
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public,tions, out unethi-rather than the untutored to seek and deter
cal salesmen.

agree Gagne reprehensi-inWe with the defendant that behaved a
devious,to be a unethical sales-ble manner. He revealed himself

who, business,man, superior knowledgedespite his of the insurance
willing prompt applicant providethan to an to falsewas more

however, matter,note, as an initial that theinformation. We
agency argument premised assumptionis on the thatdefendant’s

fact, Gagne notGagne agent In was Mu-was an of Mutual Benefit.
broker,Instead, Gagneagent. as a onefunctionedtual Benefit’s

byemployed procure manyofthe insured to insurance from one
potential 109,insurers. 43 Am. Insurance (1982).Jur. at 186-87§

accept premise argument,Even if we were to the of the defendant’s
the existence of still other of appro-facts this case do not anfurnish
priate returningbasis for to rule ofthe Domocaris.

found, alia, GagneThe master inter that had failed to disclose the
coverageexistence of Gruette’s current it havebecause would di-

policy,minished the likelihood of Mutual Benefit’s issuance of a and
acquiescedthat Gruette had in the non-disclosure hebecause knew

suspectedor disqualifiedthat full disclosure would have him from
obtaining coverage.the desired The master determined that Gruette

willing participant that,was thus a misrepresentationin the and as
such, he had acted with actual intent to deceive.

adequateAn in supportbasis the record toexists the mas­
findings. Gagneter’s onlytestified hethat told that couldGruette he

legitimately coveragean proportionatereceive amount of to his
income, response questionand that a 12(b)of “none” to was neces­
sary jeopardizein order not theto issuance of the Mutual Benefit
policy. Gagne also stated that both he and Gruette knew the answer

12(b) Thus, assuming,to was arguendo, Gagnefalse. even that was
agent,Mutual Benefit’s Mutual Benefit precludedwould still not be

avoiding policy theoryfrom the estoppel,under a of because Gruette
had in only providesacted bad faith. recoveryDomocaris itself for
where the fraudulently. Domocaris,insured has not acted N.H. at81
182, (“[t]he123 A. at 223 evidence thewarrants conclusion that no

byfalse or plaintifffraudulent statements were made the or the
insurance,toassured obtain the and therefore the defendant [insur­

company] liable”);ance Co.,is see Fisher v. Prudential Insurance
101, 106, 62,107 N.H. 218 (1966).A.2d 66-67

The defendant’s third contention rests on the factual element that
statutory provisionMutual Benefit violated a in accepting appli-an

agentcation from an not licensed with Mutual Benefit. RSA 402:26
(Supp. 1986). The precludesdefendant contends that this fact the
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contract, estoppel,ofrescinding under theoriescompany thefrom
the fact thatplaintiff not contestdoesratification. Thewaiver and

1986), asreads(Supp. whichRSA 402:26Benefit violatedMutual
follows:

any in themannerperson aid inshall act or“I. If a
insurance, or shallnegotiation than lifeof insurance other

insur-application for suchany risk orsolicit or receive
re-employee, shallance, or, being officenot a salaried

therefor, any com-insurancemoney foror valueceive
commissioner,agent, a from thepany without licenseor

him,granted company forto thethe to oror after license
revoked, finedagent, he shall beacts beenwhich he as has

applica-$200; any policy on annot than but issuedmore
company ifprocured the otherwisetion thus shall bind

valid.
policy or evi-company issue otherII. such shall aNo

agentthrough or otherinsurance an unlicenseddence of
person. Any provision shallof thisunlicensed violation

$2,500;beingcompanyin the fined not more thanresult
violations, mayand, repeated sus-upon the commissioner

pend company.”revoke the theor license of

requires licensing agents with theof all insuranceRSA the402:16
companygranted, forlicense states theState. Once a license is the

may agent. Gagne was licensed alicensee act as not aswhich the an
agent. broker,a which wouldMutual Benefit he licensed asNor was

anypermittedhave him to business with licensed insurancetransact
company prior designation companiesas to hewithout which could

Gagne proscriptivesolicit. fell within ambit ofRSA 405:32. thus the
402:26, Benefit,(Supp. 1986).I it issued theRSA Mutual because

402:26,subjectpolicy, disputedwas to the of II. Thesanctions RSA
is, course, statutory preventsissue of whether the violation Mutual

rescindingBenefit from the contract.

procuredlanguage policyof the that aThe statute states
through agent company ifunlicensed “shall bind the otherwisean

402:26, language(Supp. 1986). this as creat­valid.” I We readRSA
general,ing protections In an insur­certain basic for the consumer.

escapecompany permitted contractual obli­should not be toance
gations through improperlypoliciesit licensed orwhen writes

fact, however,agents. companyan insuranceunlicensed The that
may inquiry.have violated the statute not the The statutedoes end

company only policy]“if isbinds the insurance otherwise valid.”[the
provision validitycompany pol-ofThis the to contest the theallows
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icy. company persuades that,If the notwithstandingthe trier of fact
violation, policy invalid,the the companywas per-then the avoids

forming under the contract. The preventdefendant asks us to Mu-
disputingtual validityBenefit from posi-the of the contract. This

directlytion plain meaning 402:26,conflicts with the of RSA I
(Supp. 1986). rejection argumentOur of the defendant’s does not

escapes illegalmean Mutual Benefit sanctions for its conduct. It
simply contemplatemeans that the typestatute does not the of sanc-

requests.tion the defendant
argument interpretationThe defendant’s fourth also rests on of

statutory provisions. pertinentThe sections of RSA 415:6 read:

Except provided paragraph“II. Other Provisions. as in
section, policyIII of this no such delivered or issued for

delivery any person provisionsto in this state shall contain
provi-respecting the matters set forth below unless such

appearin insions are in the words which the same this
section....

** *

non-group policies(4) provision in all as follows:A
IfInsurance with Other Insurers: there be other valid

insurer,coverage, providingnot benefits for thewith this
provision expenseloss on a of service basis or ansame

basis, payment proratedincurred shall not be or reduced.
case,In such paymenta the shall be entitled toinsured

from both insurers....
(5) provision non-group policiesA in all as follows:

Insurance with Other Insurers: If there be other valid
insurer,coverage, providingnot with this for thebenefits

expense basis, pay-on ansame loss other than incurred
case,prorated or reduced. In suchment shall not be a the

paymentinsured shall be entitled to from both insurers.”

415:6,11(4) (Supp. 1986) (5).andRSA
states, correctly so, 415:6, 11(4)The defendant and that RSA and

(5) require employment statutory language policythe of in the if a
company disability policieswishes to refer to the effect of with other

requisite languageinsurers. The in turn states that an insured will
disability policies. pointscollect under all The defendant out that

application requires disability policies.the form disclosure of other
Benefit, keeping practices,inMutual with its internal then refuses
policies will into issue that result overinsurance. The defendant

screening proceduresasserts that Mutual Benefit’s contravene an
alleged statutory paying disabilityrequirement of on all insurance
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possibly be con-cannotThus, considerationspolicies. overinsurance
supposedly allowedismaterial, as overinsuranceinasmuchsidered

statutoryby framework.the

provisionsof thedefendant’s constructionthat thethinkWe
(5) goview, 415:6, 11(4) no furtherandIn our RSAis overbroad.

delivered, anpolicy written andthat, point a isat theto statethan
obligations basedof certaincontract outcompany cannotinsurance

statutory provisions notdocompanies. Thepolicies otherwithon
legislatureIf theapplications for insurance.by toapply their terms

poli­insuranceofin the issuanceprevent discriminationtowished
statutoryoverinsurance, easily written ahaveit couldoncies based

disability shall beapplication insurancestating forprovision that no
iscompanies. The recordpolicies otherof withon the basisrefused

guidelines againstpossesses institutionalBenefitclear that Mutual
policy to hadoverinsurance, Gruettenot have issued theand would

are reluctant topolicy Wecompany of his with INA.knownthe
appear(5) does not415:6,11(4) thatof andadopt a construction RSA

statutory language. We thusinfoundation theto have a reasonable
omission wasargument defendant’sreject and hold that thethis last

properly deemed material.

Affirmed.

All concurred.


