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B.A., (Leslie C. Nixon and Davidand Nixon of ManchesterBrown
brief, orally), for Ellis.the and Mr. Valerie G.Nixon on NixonL.

Devine, Millimet, B.A., (AndrewBranch of Manchester D.&Stahl
orally), Royal Company.on the brief and for insuranceDunn

Jr.,Nourie, Rehnborg,(Gordon andWiggin of A.Manchester&
brief, Rehnborg orally), foron the and Mr. Con-W. LaishawJames

Companies.Group Insurancecord

Brock, appeal of casesThis out two consolidated andC.J. arises
law, 264:15,1,applicability of toinvolves issues of choice of the RSA

State, pri-inpolicy nor delivered thisneither issuedan insurance
coverage, formary of a credit in-excess insurance allocationversus

tortfeasor,coverage permissibilitythefrom andavailable asurance
fees, costs,attorney’sawarding (Ellis) and inter-Ellisof Valerie G.

part, modify part.part,in and inaffirm in reverseest. We
13, 1982, Ellis, (Purolator)On November a Purolator Courier

employee acting drivingscope employment,within the her was aof
bytruck owned Purolator. A collision between the Purolator truck

Wilton,pickup bya truck occurred in andand driven Manuel Rosa
seriously by neg-injured.Ellis was was caused Rosa’sThe accident
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ligence. accident, policies,of three insurance moreAt the time the
fully below, potentially policydescribed covered Ellis. One had been

by Royal Company (Royal),Insurance one hadissued to Purolator
by Group Companies (Concord) tobeen issued Concord Insurance

Ellis, by parents.other had issued to Ellis’sand the been Concord
Concord, Rosa,Royalthe consent of and Ellis settled with theWith

tortfeasor, $25,000, coveragefor the full amount of available under
byliability policythe automobile issued to him & DedhamNorfolk

Company.Mutual Insurance
Ellis then filed a demand for arbitration with the American Arbi-

agreed that thetration Association. She the insurers issuesand
First,proceedingin the arbitration would be limited to two:decided

and,whether Ellis could recover uninsured motorist benefits at all
second, benefits,if was entitled to such the amount thereof. Theshe

regarding coverageparties agreedfurther that issues would be lit-
igated proceeding completed.after the arbitration was After a hear-

13,ing July 1983, Royalthat andon the arbitrator determined Con-
obligated paycord were to uninsured motorist benefits to Ellis in

$285,000.the total amount of
Royal by Tuesdayand writ returnable the firstEllis sued Concord

satisfyin in order to the arbitrator’s award.November 1983 On
28, 1983,September petition declaratory judg-Concord filed a for

determine, alia, First,interment to three issues: the amount of
second,coverage provided by Royal;uninsured motorist to be which

third,company’s coverage primary; $25,000was and how the credit
apportioned companies.should be between the two The actions were

consolidated, RoyalSuperior (Dalianis, J.)and the Court ruled that
provide up $1,000,000 coverage pur-must to in uninsured motorist

264:15, I, coverage primary.suant to RSA and that Concord’s was
Thus, court,according to the trial Ellis was entitled to recover unin-

totaling $260,000 ($285,000sured motorist benefits minus the
$25,000 interest, costs,credit) plus attorney’stortfeasor court and

apportionedfees. The court the award and costs as follows: Concord
obligated pay $150,000 (the coverage providedwas to stacked total

by interest,policies),the two one-half Ellis’s court costs and one-
Royalattorney’sthird of fees. toher was ordered contribute

$110,000, interest, costs,one-half of her court and two-thirds of her
attorney’s fees.

Royaland moved for reconsiderationConcord and clarification on
grounds. 14, 1985,In an order datedvarious November the court

and,prior equity,”reconsidered its decision “in the ofinterests
halfdecided that each should receive the tortfeasor credit. There-

fore, pay $137,500 Royal paythe court toordered Concord and to
$122,500 to further statedEllis. The court that Ellis’s counsel was
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generated byonlythe those feesto from insurersrecoverentitled
judgment litigation, and fees for total timedeclaratory notthe

thesubmitted toitemized bills bespent. The court ordered that
insurers, of should be collectedthe the feeand stated that remainder

arrangement.contingentexistingpursuant the feetofrom Ellis
Royal from ordersappealed the trial court’sandBoth Concord

complexitythereply ofopening and briefs. Becauseboth filedand
issues,intricacy approach will asbeof the ourcase and theof the

summaryin a asas mannerwill set out the issuesWe firstfollows:
understanding them, proceedwe willthenpossible, withconsistent

required inas isin as much detailwith the several issuesdealto
inopinion. issues be considered theof The willseparate sections the

law;logic (1) ofbody opinion case dictates: choiceof the as the of the
264:15, I, Royal policy; (3) primarytheapplicability of to(2) RSA

$25,000coverage; (4) the tort-allocation ofexcess insuranceversus
costs,credit; attorney’s fees, interest.(5) andandfeasor

Royal Hampshire’sargues that New choice-of-cross-appeal,In its
way giveapplied a to effect to thein such aslaw rules should be

HampshireRoyal to theand limit Newclaimed intent of Purolator
Further, Royalcoverage $25,000.exposure touninsured motorist

that, Hampshire’s rules dictateeven if New choice-of-lawcontends
Hampshire apply, provisionthe of the statutelaw shouldthat New

264:15, I, by Royalissue, apply tonot its terms theRSA doesat
Royal policy nor inpolicy since was neither issued deliveredthe

addition, Royal arguesHampshire. response to Concord’sIn inNew
adversely it,if toappeal first two are thenthat the issues decided

excess, coverage.Royal policy provides only primary,and notthe
Finally, Royal it is entitled the full credit for themaintains that to

liabilitycoverage provided policy.theunder tortfeasor’s automobile
Concord, however, Royalargues appeal policy pro-in its that the

primaryEllis bothvides uninsured motorist insurance to on a basis
by applicablethat result rules of contractbecause is the dictated

precludesResponsibility Actand because the Financialconstruction
only coverage. Further,provision of excess uninsured motoristthe

argues fifty-fifty appor-erredthat the trial court in itsConcord
byoftionment the tortfeasor credit and advocates a formula which

accordingapportionedthe credit would be between the insurers to
required pay. Finally,much of each insurer is tohow the award

argues attorney’snot for orthat it is liable fees costs of theConcord
litigation onlyand that calculated oncontends interest should be
Royal’s portion the award.of

cross-appeal rejected untimely, her toEllis’s was as and motion
by February 20,filingpermit late was denied order dated 1986.

However, presentedpermitted a brief has severalshe was to file and
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arguments. First, argues 264:15, I,she applicablethat RSA is to
Royal’s Second,policy. argues, alternatively,she that if the statute

apply, third-partydoes not so beneficiarythen as a of the insurance
contract, complywhich was Hampshireintended to with New statu-
tory requirements, may Finally, arguesshe so enforce it. she that

attorney’sshe is entitled to fees under RSA 491:22-b and interest
against Royalunder RSA 524:1-b as both proceedand Concord. We

analysisto our of each of these issues.

I. Choice Lawof

HampshireThe trial court ruled that New choice-of-law rules dic-
applicationtate the Hampshire case,of substantive New law to this

citing primarily Consolidated Mutual Insurance v. RadioCo. Foods
Corp., 494,108 N.H. (1968)240 A.2d 47 and Diamond International
Corp. Co.,v. Allstate Insurance (1st 1983).712 F.2d 1498 Cir. The

stated,court below

governed bycontract is to be the law of the“[t]he state
significantwhich the contract has its most relation-[with]

and,ship, insurance,with a contract for the contact that is
given greatest weightthe principalis the location of the

case,insured risk. In this the Court has found that the
Hampshire; thus,insured risk was inlocated New the

significantCourt finds that the contracts most con-[sic]
Hampshiretact is with New Hampshireand New law

govern operation.”shall its
Royalappeal, argues principle consistentlyOn that a basic

by parties’honored this court is that the intent and their reasonable
expectations governwill the choice-of-law determination. In this
instance, Royalargued,it is and Purolator intended to limit New
Hampshire coverage $25,000, expressinguninsured motorist to that

policy.intent in an endorsement to the
Concord, however, Hampshire gov­asserts that New law should

application Royal policy, arguingern the construction and of the
that the old lex loci contractu rule has been abandoned in New
Hampshire significant relationship”in favor of the “most test of the

(Second) 188(1) According(1971).Restatement of Conflict of Laws §
Concord, significantto relationshipthe State with the most to an

principalinsurance contract is that which is location of the“‘[t]he
Co., suprainsured risk.’” Consolidated Mut. Cas. Co. v. Radio Foods

497, (quoting (SECOND)at A.2d at240 49 RESTATEMENT OF CONFLICT
346i, 6,(Tent. 1960));OF aLaws comment Draft No. see also Dia­§

Co.,Corp. supra Concord,mond Intern. v. Allstate Ins. at 1501. of
course, argues principalthat the location of the insured inrisk this
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byHampshire, the truck drivenwhereisparticular instance New
garaged,registered, and driven.Ellis was

analysis forth in Consolidated Mutualsethold that theWe
supra governs in absence ofCorp. thev. Radio FoodsInsurance Co.

that, therefore, Hampshireotherwise, Newexplicit andchoicean
Inof this case. Radiocircumstancesapplicable under thelaw is

gone by,... contract wasyears theFoods, this court stated that “[i]n
exceptmade asgoverned by place where it waslaw of thebe theto

governed by the law of thewereperformance whichto matters of
496, 240 A.2d at 48-49.performed.” Id. atplace it was to bewhere

approach hadHowever, noting Institute’sthe American Lawthat
formulated aschanged, adopted doctrine which itcourt the newthe

validly byexpress of law madeof an choicethe absencefollows: “[I]n
validitygoverned, andboth as toparties, contract is to bethe the

itsby with which the contract hasperformance, the law of the state
court,496,significant relationship.” at ThisId. at 240 A.2d 49.most

346i,citing (Second) of of Laws commentthe Restatement Conflict §
important concern was6, 1960),(Tent. stated that ana Draft No.

in located inparticular dealt with that case was Newthat the risk
Hampshire, and concluded:

though policy also dealt with risks in Massa-“Even the
chusetts, principal office of the insured waswhere the
located, Hampshire risk insured is to be treatedthe New

by separatethough policy and theit were insured aas
rightsvalidity multiple policyof under the risk as toand

governed by ofthis risk are to be the laws this state.”
497, particularly enlighteningId. at 240 A.2d at 49. We cited a

Restatement, located in a revised form in thecomment to the now
193, /, quotewhich we will therefore infinal version at comment§

full:
by multiple policiesspecial problem presented risk“A is

against in several states. A sin-which insure risks located
gle dwellingpolicy may, example,for insure houses

X, may requirein stateslocated states Y and Z. These
any buildingspolicy on situated withinthat fire insurance

statutory so,territory specialtheir shall be in a form. If
single usually incorporate specialpolicy will statu-the the

Presumably,tory forms of the several states involved. the
case,a atcourts would be inclined to treat such least with

issues, policies,respect as if it involved three eachto most
So,insuring ifan individual risk. the house located in

by fire, thoughtdamagedstate X were it is that the court
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rights obligations partiesof thedetermine the andwould
issues,policy, respectwith to most inunder the at least

event,any partlocal law of X. In thataccordance with the
statutoryincorporates specialpolicy which the formof a

would be construed in accordance with the rulesof a state
of construction of that state.”

Admittedly, providing for limited unin­the endorsement
statutorycoverage Hampshirein was not amotorist Newsured

However,endorsement, Royal theand much of this fact. factmakes
policy a of risks located in var­that the covered multituderemains

Though Jersey corporation, busi­is a Purolator’sious it NewStates.
coverage States, includinginsurance extend to a number ofness and

particular wasHampshire. The risk at issue in this instanceNew
Therefore, gov­HampshireHampshire.in lawlocated New New

1502;Co.,Corp. suprav. Allstate Ins. aterns. Diamond Intern.See
Ins.,Corp.Bay­ v. 455 A.2dsee also butt Const. Commercial Union

parties casualty1983) (rights of insurance(Me. and duties to914
which,by respectlocal law of with tocontract determined State

significant relationshipissue, to the transac­particular has the most
parties); Products v. Aetna Cas.and the Grand Sheet Metal &tion

Sur., Supp. (D. 1980) (according to the RESTATE­F. 904 Conn.500
Laws, multiple policies, ap­(Second) of in riskMENT of Conflict

risk); Company,Raymond v. Monsantoplicable law is locus of each
1971) (where multiple policy con­Supp. (D.N.H. risk isF. 247329

cerned, governs performance,place of atlaw of of accident details
there).plaintiff therein and suit is commencedleast where resides

261:15,1,Applicability RoyalII. Policyto theRSAof

that,Royal argues Hampshireeven if this court holds that New
require applicationchoice-of-law rules the of substantive New

case, issue, 264:15,Hampshire law to this the statute at RSA is not
byapplicable its terms.

264:15,1, provides asRSA follows:
state,policy or delivered in this under“No shall be issued

264:14, respectprovisions with to a vehiclethe of RSA
registered coverage providedin unless is thereinthis state

supplemental thereto at least in amounts oror limits
bodily injury liabilityprescribed policyfor or death for a

chapter, protection personsfor the of insuredunder this
legally damagesare recoverthereunder who entitled to

vehicles,owners or drivers of motorfrom uninsured and
bodily injury,hit-and-run vehicles because of sickness or

disease, including resultingdeath therefrom. When an
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liability in aninsurancepurchaseelects toinsured
coverage byrequiredgreater minimumthan theamount

coverage259:61, shall auto-motoristhis uninsuredRSA
coveragematically liability elected.”equal thebe to

policies in New“issued or delivered”refers tothe statuteBecause
argues,Royalregistered Hampshire,inHampshire on vehicles New

Royal policypolicies likesimply inapplicable to theisthe statute
concludes,Therefore, Royalthis State.or delivered outsideissued

coverage$25,000 on motoristpolicy’s limitation uninsuredthe
be allowed to stand.should

readingcontrary,Concord, however, argues a ofto the that literal
purpose.language itsof would contravene overallthe statutethe

C., 260, (1980),120 414 A.2d 934cites In re N.H.Concord Russell
(which the stat-quotes synopsis of House Bill amendedthe 894and

coverage equalbe to the lia-require that motoristto uninsuredute
purposethe of the billbility policy)of the to the effect thatlimits

liabilityvehicle insur-increase limits of motor“‘to the minimumwas
provide compensa-bodily injury and reasonablefor and to fairance

byHampshire injuredof uninsured motorists.’”to citizenstion New
language byaway expressattempts explain the statute’sConcord to

terminology merely reflectsarguing that its “issued or delivered”
Hampshirein at theprevailing choice-of-law rules extant Newthe

languagepassed particular in it. Sincethe bill was with thattime
changed by court infor contracts were thisthe choice-of-law rules

analysis,in conflict-of-lawsto conform to the modern trend1968
argues, language isof the statuteConcord the “issued or delivered”

and,vestige analysis,a choice-of-lawmore than of an outmodedno
seeminglysuch, given the effect that itshould not be literalas

requires.
effect,argues, Royal policy was “con-to the same that theEllis

structively” itdelivered in this State because wasissued and
by Hampshireapply driven citizens of Newto to vehiclesintended

registered garaged fact that...merewhich are also and here: “[T]he
Royal pol-physically ‘deliver’apparently not to thePurolator chose

Manchester,copy in at it wasicy or a of it its office the timeto
issued, operate deprive protectionnot Ellis of the andshould to Ms.
coverage by Hampshire’s laws.”intended uninsured motoristNew

Underwritingthat Purolator’s SubmissionShe further maintains
by of the whereinan intent to be bound the laws Statesevidences

doesPurolator business.
I,264:15, Royal policyapplicationcourt’s of to theThe trial RSA

stated, first,grounds: applicationatwo court that strictrests on the
language incon-or of the statute would beof the “issued delivered”
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general purpose requiringsistent with the of the bill that uninsured
coverage coequal liability and,be policy,motorist to the alimits of

second, language simplythat the itself reflects the old lex loci con-
tractu attemptchoice-of-law rule. The court stated that the made in

policy coverage $25,000the instant to limit its uninsured motorist to
void, citingin contravention of the Stuyvesantstatute was v.Soule

Co., 595,Insurance (1976).116 N.H. 364 A.2d The883 trial court
concluded:

hand,“In the case at Purolator elected one million dollars
liability coverage, only twenty-five... in but thousand

per person coverage.dollars . . . in uninsured motorist
provisionBecause the uninsured motorist in the Purolator

policy provides coverage liabilitywhich is less than the
elected,coverage policy provides coveragethe less than

prescribed by therefore,(I);that RSA 264:15 the unin-
provision policy void,sured motorist of the is the terms of

control,the contract and Valerie Ellis is entitled to one
coverage.”million dollars ... in uninsured motorist

disagree with the trialWe court. We have held that the
legislative intent,of Appealwords a statute are the touchstone of of

Locke, 403, 405, 754, (1985),127 N.H. 503 A.2d 755 and that the
given meaning, Appealwords thereof will be their usual see Townof

Falls,Hampton 805, 809, 304, (1985).126 N.H. A.2d498 307 Inof
addition, we will not redraft a statute “'to make it conform to an

fairly C.,expressed’” language.intention not in its reIn Eric 124
222, 225, 1305, C.,(1983) (quotingN.H. A.2d469 1307 In re Russell

268, 938). instance,120 N.H. at 414 A.2d at In this the statute refers
policiesto “issued or Hampshire. policydelivered” in New The here

was State,neither issued nor delivered in this and therefore the
inapplicable bystatute is argumentits terms. To the that the

language policy“issued or delivered” of the is a mere remnant of the
Hampshireold New changed bychoice-of-law rules which were

Foods, onlyRadio we can answer that Radio Foods was decided in
1968, presentlyand the law codified at RSA 264:15 has been

then;amended several legislaturetimes since had the wished to
language statute,alter this of not,the it could have done so. It has

giveand we will unambiguous languagetherefore the of the statute
plain meaning legislatureits unless and until the changefitsees to

it.
Ellis maintains policy languagethat the intent of the was to

comply Hampshire law, includingwith New the substantive
requirement 264:15, I,of RSA coveragethat uninsured motorist be
equal liability coverage. rejectto We inthis view of the endorsement
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Hampshire cover-Royal policy uninsured motoristin thatthe New
age $25,000/$50,000.limited tobe

CoveragePrimary ExcessIII. Versus

Royaldisputeegregious and Concordsource of betweenThe most
coverage primary, asprovide Ellis onto ais which insurer must

insurer, relyingexcess, Naturally, at timesopposed an basis. eachto
analysis,defy claimsupon arguments so as to rationalconvoluted

primary.is The trialand the other’sits insurance is excessthat
policy provided primary cover-determined that the Concordcourt

onlyreasoning provisionage, that other insurancesince Concord’s
coverage insurance isoperates excess when otherto make Concord’s

insurance, Royal policy en-applicable primary and because aas
exists, Royal’sinsuranceprovides that if other collectibledorsement

coverageexcess, primarypolicy providescoverage is then Concord’s
primaryRoyal’s policy applicable insurance.was not asbecause

reachingargues inappeal, that court erredOn Concord the trial
arguingRoyal policy,It the thethis conclusion. focuses on terms of

policyinthat, carefully, provisions andif read the thevarious
pattern primary cov-reveal of excess anda consistentendorsements

leaving only inconsistenterage, one other insurance endorsement
requiresalleged pattern thatpattern. descriptionA ofwith this the

bythe cited Concord.we set out first clauses
body policy,in the of theclause which cites isThe first Concord

partprovides inand that
by primarypolicy is insur-insurance afforded this“[t]he

ance, except ofapplywhen to in excess or contin-stated
gent upon the of other When this insur-absence insurance.

primaryis the other insuranceance and insured has
applicableis stated on an orwhich to be to the loss excess

contingent basis, liabilitycompany’sthe amount theof
policy by the ofunder this shall not be reduced existence

othersuch insurance.”
policybodyin theThe second other insurance clause is also of the

any you policy“For autoand states: covered own this[Purolator]
own,provides primary youanyFor auto don’tinsurance. covered

provided by policy anythe over col-insurance this is excess other
lectible insurance.”

assertedly provisionsThe five other relevant are in endorsements.
first, printed, inThe endorsement states that reference“[t]he [the

onlypreceding quoted appliesto ‘other collectible insurance’clause]
to collectible uninsured insurance.” The secondother motorists

endorsement, typewrittenallegedly of Feb-relevant and effective as
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1, 1982,ruary states: “IT IS HEREBY DECLARED AND
AGREED THAT THE DEFINITION OF ‘OWNED VEHICLES’
IS AMENDED TO INCLUDE LONG TERM LEASED VEHI-

endorsement, again typewrittenCLES.” The third and effective as
1,February 1982,of policy providesstates in effect primarythat the

employee-ownedinsurance on automobiles “LEASED TO AND
INSURED,OPERATED ON BEHALF OF THE NAMED ON A

SHORT TERM BASIS.”
endorsement, typewrittenThe fourth February 1,and effective

1982, Royalis what on policyrelies to substantiate its claim that its
provides only coverage instance,excess insurance in this and is

quotedtherefore in full:

“IF OTHER COLLECTIBLE INSURANCE IS AVAIL-
ABLE (INCLUDING,TO THE INSURED BUT NOT

TO,LIMITED AS AN ADDITIONAL INSURED UN-
DER ANY OTHERS)POLICY CARRIED BY COVER-

HEREUNDER,ING A LOSS THE INSURANCE
OF,HEREUNDER SHALL BE IN EXCESS AND NOT

WITH,CONTRIBUTE SUCH OTHER INSURANCE.
PROVIDED, HOWEVER, THAT THIS PROVISION
DOES NOT APPLY WITH RESPECT TO INSURANCE
PURCHASED BY THE NAMED INSURED SPECIFI-
CALLY TO APPLY IN EXCESS OF THE LIMIT OF
LIABILITY HEREUNDER.”
fifth, typed, endorsement, clause,The providesand seventh relevant

respect employeeas follows with (andto vehicles is also dated Feb-
1,ruary 1982):

“EMPLOYEE VEHICLES —POLICY SHALL IN-
CLUDE AS INSUREDS EMPLOYEES WHILE USING
EMPLOYEE-OWNED, HIRED OR OPERATED AUTO-
MOBILES WITHIN THE SCOPE OF THEIR EMPLOY-

PROVIDED,MENT FOR A NAMED INSURED. HOW-
EVER, THAT IF THE EMPLOYEE HAS OTHER
INSURANCE AGAINST THE LOSS OR OCCUR-
RENCE WHICH WOULD OTHERWISE BE COV-

POLICY,ERED BY THIS THE INSURANCE UNDER
THIS POLICY WITH RESPECT TO LOSSSUCH OR
OCCURRENCE SHALL BE IN EXCESS OF AND NOT
CONTRIBUTING WITH SUCH OTHER VALID AND
COLLECTIBLE INSURANCE AVAILABLE TO THE
EMPLOYEE.”

clauses, together,Concord contends that most of these if read
pattern coverage: namely,create a consistent policyof that the is
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provide primary coverageintended to on automobiles which are
owned, coverageand excess on automobiles which are not owned.
Further, argues policy ambiguous,Concord that since the is the
ambiguity resulting conflicting policyfrom the clauses in the and its

against Royal,endorsements must be resolved and thethat more
specific creating pattern coverage governclauses a consistent of

general language by Royal.over the more of the clause relied on
Therefore, according Concord,to its own other insurance clause

given effect, rendering coveragemust be its uninsured motorist
Royal’s primary coverage.excess over

Royal argues primarilyin turn that Concord’s other insurance
clause,escapeclause an pure pro-is excess while its own is a excess

providesvision. Concord’s other insurance clause as follows:
respect bodily injury occupy-“With to to an insured while

ing by insured,an automobile not owned the named the
apply onlyinsurance . . . shall as excess insurance over

any other similar insurance available to such insured and
applicable primary insurance,to such automobile as and
this apply onlyinsurance shall bythen in the amount

liabilitywhich the coveragelimit of for this exceeds the
applicable liabilitylimit of coverage.”of such other

Thus, Royal claims, provision applicablethe is not because it
operative onlybecomes when ap-other insurance is available and

plies primary Therefore,as Royal’s coverageinsurance. since in this
applicable onlyinstance basis,is on an excess then Concord’s other

provisioninsurance play.does not come into The result is that Con-
provides primarycord coverage Royal providesand coverage.excess
responseIn specific argumentsto regardingConcord’s the con-

policy, Royal arguesstruction of its that one clause—the second
liability,listed above-—refers to and not uninsured motorist cover-

age; perfectlyone is coverageconsistent with its assertion that the
provided excess;here is anyand byone states that for loss covered

policy, Royal’s coveragethe is ifexcess other collectible insurance is
available to the insured.

The trial coveragecourt found that primaryConcord’s was
Royal’s excess, reasoning that,and for Concord’s other insurance

provision applicable, Royalto policybe primary,the must be and it
reaching decision,is not. In gaveits controllingthe trial court effect

quotedto the fourth endorsement above. We hold that trialthe court
doing.did not err in so We have policystated before that a must be

analysisconstrued as a whole and that our will center on what the
parties agreementintended at the time addition,the was made. In

ambiguous policy“an insurance will be construed in favor of the
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Shield,Trombly v. Blueagainst theinsured insurer.”and Cross/Blue
contrary771, 980, However, to764, (1980).423 985N.H. A.2d120

policyambiguousargument, not that anthis does meanConcord’s
interpreta-in of another insurer. Concord’sbe construed favorwill
sufficientlyclever, thingsfails twopolicy,of while to taketion the

is, definition,byFirst, purposethe of an endorsementinto account:
and, second,change policy; the endorsementthe terms of theto

Royal clearly here.by to the matter at issueon relates mostrelied
Royalingive to insurance endorsement thethus effect the otherWe

thereby making policy in and Con-policy, excess this instancethat
rejectpolicy withoutprimary. also as merit Concord’scord’s We

precludes provi-argument Responsibility Act thethe Financialthat
Royal.bycoverageonly insuranceof uninsured motoristsion excess

by Concord, Liberty v. HomeMutual Insurance Co.citedThe case
Co., 12, dealsIndemnity (1976),A.2d 891116 N.H. 351Insurance

statute,coverage are hereliability whereas weand a differentwith
coverage, and is there-that casewith uninsured motoristconcerned

inapposite.fore

theIV. Allocation Credit.of Tortfeasor
evenly$25,000split the tortfeasor creditsuperiorThe court

acknowledging that, in thisRoyal and Concord. Whilebetween
equitable,” argues“roughly thatinstance, Concorda division issuch

fact, arguesin in fora lacks a either law or andsuch division basis
apportionment it claimsadoption alternative method of whichof an

equitableproduce in instances. so-calledan result all Thiswould
“sliding-scale” approach as the would beworks follows: credit

moneyon the basis of how muchapportioned between the insurers
to or award.of contributes in fact a settlement courteach them

formula, goesapproach as follows:Reduced to a the
=by PercentageAmount Paid Insurer of Credit

Apportioned to InsurerbyAmount Paid All Uninsured
Motorist Insurers

Thus, instance, formula, Concord, yieldsapplied thein the as tothis
following result:

=$150,000 (rounded figure)86%
$175,000

applied Royal,As to
=25,000 (rounded figure)14%$

$175,000

however, coverageRoyal, argues if isthat itsthe result.would be
coveragemerely $25,000 Hampshire motoristNew uninsuredthe
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coverage theto Ellis becausenoby policy, then it owesprovided its
pol-provided under thecoverage equal to the amountistortfeasor’s

Royal’s argument.However, rejecticy. we

adoptby parties,presented the weargumentsBased on the
cases,in all futureandsliding-scale approach in this casethe

nearly equita­methodology produce morewill aaccepting that this
Thus, share of the tortfeasorinstances. Concord’sresult in allble

lowerof theRoyal’s $3,500, decisionis and the$21,500 andiscredit
accordingly.modifiedcourt is

Fees, Costs,Attorney’s and InterestV.

extent, all,if iswhat at Ellismust address is tofinal issue weThe
interest, costs, trial court awarded interestand fees. Theentitled to

equallyapportioned between the insur-judgment, court coststheon
fees,ers, attorney’s apportioned and two-thirds asone-thirdand

Royal, respectively.andbetween Concord
attorney’sargues nor feesfor neither coststhat it is liableConcord

awarded, all, only Royal’s portionif onatand that interest should be
attorney’sEllis, course, argues she is entitled toof thatof the award.

fees and interest.
fees, that,attorney’sregard statesto costs and RSA 491:22-bWith

coverage policy pursu-any of an insuranceto determineaction“[i]n
action,491:22, prevails in heif insured such shallant to theRSA

attorneys’ from the insurer.”feesreceive court costs and reasonable
argues prevail indid not this action because Con-that EllisConcord

policies.coverage twoto Ellis exists under itscord never denied that
arguingposition positionopposite that Concord’sEllis takes the

delay payment,regarding primary/excess in butissue caused athe
regardingany legal position how thethat she does not takenotes

the insurers.should be assessed as betweenfees
interest, argues agreement which itRespecting that anConcord

improper.of interest Concordwith Ellis renders an awardmade
agreed proceedingthe arbitration couldthat it and Ellis thatstates

filed,declaratory judgmentplace action had beenbefore thetake
prejudiceproceeding would notproviso that this order ofwith the

agreed post-rights. notthat had toits Concord states Concord“[i]f
action,filing Declaratory Judgment there would havepone its [then]

cover-after the court had resolved theno arbiter’s award untilbeen
hearing, then thereage dispute. If had been no arbiter’s... there

of interest.”on which to base an awardwould be no arbiter’s award
agreementacknowledges coun-the existence of an betweenEllis

it,However, nothingargues to do with thatshe that interest hadsel.
ofany argument have done in the absenceas to what Concord would
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agreement purely speculative, byis and that “benefitedthe Concord
coveragehaving pay disputes pending.”to her while the werenot

that she is therefore entitled to interest.She contends

attorney’s Initially,address costs issue.We first the fees and
Royal regardingargument appealthat no on attor­we note makes

ney’s the if it hadfees. It has therefore waived issue. Even not done
so, attorney’s Royalstill to becauseEllis would be entitled fees

liability original petitionin answer for declara­denied all its to the
Royal Thus,tory judgment, $25,000.and have found liable forwe

Concord,Royal.prevailed against regard posi­has With to itsEllis
prevail deniedEllis did not because Concord never cover­tion that

arguments,prevailedage untenable. If had in its itis Concord
liability Royal’s policyhave had no to Ellis because with itswould

admitting$1,000,000 primary. that anlimit would be While Ellis is
sought denypolicies,both toinsured under Concord nevertheless

by Royal provided coverage.coverage claiming primarythather
holding part judgment byrequiring payment of a theOur of Con­

prevailed againstEllis means Ellis has as Concord andcord to that
arisingmay attorney’s outand fees of thetherefore recover costs

petition Libertyfiled under 491:22. Mut. Ins. Co. v. HomeRSA See
Co., 269, (1977).A.2dIns. Indem. 117 N.H. 371 1171

the trial court’stopic discussion concernsfinal ofOur
isjudgment. Ellis that she entitledon claimsof interest theaward

524:l-b, provides:whichinterest under RSAto
equity inproceedings at law or in which“In all other civil

finding' pecuniaryforis or a is madea verdict rendered
injuries,anydamages party, personalfor forto whether

damagedeath, consequential damages, towrongful forfor
any typereputation, for of lossotherproperty, business or

recognized, shall be addeddamages are therefor which
damagesby to ofclerk of court the amountforthwith the
filingof writ or the ofthereon from the date theinterest

findingof such verdict or evenpetition to the datethe
brings verdictthough the amount of the orsuch interest

byliabilityfindings beyond imposed law.”maximumthe
Therefore,regardingargumentagain, interest.Royal, makes no
regardlessportion awardon its of thewill remain in effectinterest

regarding Concord claimsmade Concord.of what determination is
agreement inap-alleged it with Ellis renderswhich hadthat an

interest, againstleast it. The trial courtpropriate award of at asan
waiveagreementno between counsel to interest.apparently found

agreement reflectnot that the terms of thedo believeWe likewise
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partan intent on the of counsel interest on theto waive award.
Therefore, paid byEllis is entitled to interest on the amounts each

conformityinsurer from the date of the award in with the terms of
Co., 87,the statute. Hackman v. American Mut. Liab. Ins. 110 N.H.

(1970).A.2d261 433

part;in inAffirmed modified
part; part.reversed in

Thayer, J., sit;did not the others concurred.
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