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partan intent on the of counsel interest on theto waive award.
Therefore, paid byEllis is entitled to interest on the amounts each

conformityinsurer from the date of the award in with the terms of
Co., 87,the statute. Hackman v. American Mut. Liab. Ins. 110 N.H.

(1970).A.2d261 433

part;in inAffirmed modified
part; part.reversed in

Thayer, J., sit;did not the others concurred.
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Mclninch,Eaton, Solms, (Richardof MillsMills & Manchester
briefs, orally), forand theon the Mr. RuddockSteven Ruddockand

plaintiff.

theMyers, Duffy, (David on briefs& of Concord JordanJordan
orally), for the defendant.and

Batchelder, Corporation plaintiff(Jaswell), theJaswell DrillJ.
indemnity, appealsandthird-party action for contributionin this
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by Superior (Bean, J.). Wethe dismissal of its claim the Court
part part.inin and reverseaffirm

plaintiff in(Foster), the the under-D. Foster Artesian Well Co.G.
contract,action, suing negligence, andlying for breach ofis Jaswell

allegedly arising pur-warranty damages from theforbreach of
turn,drilling rig.operation filed aand of a In Jaswellchase Jaswell

alleg-third-party against Corporation (GM),claim MotorsGeneral
damages by directlying any attributablethat sustained Foster are

is, enginecomponent part; that an industrial dieselto a defective
by arguessupplied to contribution orGM. that it is entitledJaswell

any damages mayindemnity awarded to Fos-from GM for which be
against which is simi-ter. Foster has also commenced an action GM

Jaswell,againstto its and the three actions have beenlar action
11, 1985, supe-by superior thethe court. On Decemberconsolidated

granted claim based onrior court GM’s motion to dismiss Jaswell’s
Services,Utility Equipmentin Inc. v.our decisions Consolidated

258,Manufacturing Corp., (1983)Emhart 459 A.2d 287123 N.H.
America, 561,Volkswagenand Hamilton v. 125 N.H. 484 A.2dof

(1984), “actually for1116 because claim was an actionJaswell’s
contribution.”

decision,superiorIn the interim since the court’s and after initial
briefing argument legislatureappeal,and oral of this the enacted a

supersedes precludingstatute which the common law rule contribu-
amongtion tortfeasors. The Act Relative to Tort Reform and Insur-

ance, 1986, adopts(the Act), the rule ofLaws 227:2 contribution
among damages. Therefore,apportionmentand oftortfeasors allows

reargued permitted filing sup-we ordered the case to be and the of
briefs,plemental requesting partiesthe to consider whether Jas-

well’s claim should be determined under the common law rule in
against GM, see, e.g.,effect at the time Jaswell filed this action

supra, Act,Hamilton or whether it should be determined under the
provisions arising“applythe relevant of which to causes of action on

1,July 1986, uponafteror 1986.” Laws 227:22. This issue turns
referringwhether the term “causes of action” should be construed as

underlyingto causes of action for contribution or to the causes of
action in tort.

arguesplaintiffThe that of inthe “causes action” referred to sec-
contribution,22 oftion are causes action for so that the Act rather

applies arguesplaintiffthan the common law in this case. The
further that it is entitled to contribution under the Act. The defend-
ant, hand, argueson the other that when the term “causes of action”

statute,light provisionsis considered in of other of itthe is clear
underlyingit ofthat refers to the causes action in tort.



344

applied contributiontheirjurisdictions havenote that someWe
priorunderlying to thetort occurredthein wherecasesstatutes

judgment was toground bethe thatthe statute ondate ofeffective
When Coloradoagreed after that date.toor a settlemententered

Act,Among forTortfeasorsthe Contributionenacted Uniform
1,Julyoccurring afteron andto “eventsexample, it effective aswas

Supreme195, 2. The ColoradoLaws, sec.ch.1977 Colo. Sess.1977.”
in statute wasreferred to thatoperative “event”held that theCourt

gave claim for contri-judgment rise to thewhichorthe settlement
underlyinggave rise to thewhichbution, the “event”rather than

392,Associates, Inc., 395, 586196 Colo.v. Vailaction. Coniaristort
on the rationale224, (1978). was basedThis decisionP.2d 225-26

that:
joint untilto a tortfeasoraction accruescause of“[N]o

judgment against him or a settlement ofbeen athere has
separateis an actionfor contributionclaim. A claimthe

rightsunderlying andtort. Thetheand distinct from
tort,flow, not the butobligations fromof the tortfeasors

judgment settlement itself.”the orfrom

Coos-Curry395, (citation omitted). But seeatP.2d 225Id. at 586
645,App. P.2dCurry County, 554 601Co-op, 26 Or.Inc. v.Elec.

underlying tort occurredwhere(no right contribution(1976) to
plaintiff argues that the viewstatute).of Theprior to effective date

view, givenand theby is the betterespoused the courtConiaris
not, however, posi-adopt thatcase, agree. We willof that wefacts

substantially fromHampshire’s Act is differentbecause Newtion
inAmong construedTortfeasors Actthe ContributionUniform

-i Rev. Stat. 13-50.5-Compare to with Colo.RSA 507:7-d §Coniaris.
1986).seq. (Supp.et101

very to thelegislature’s approach is similar UniformnewThe
Act, (Supp. 1987), in treat-itsComparative 12 38-49Fault U.L.A.

damagesfault, together apportionment ofcomparative withofment
507:7-d,among entitled “Com-tortfeasors. RSAcontributionand

concerningprovision com-Fault,” is similar to the formerparative
507:7-a, replaces.it One notablenegligence, whichparative RSA

apportionment ofprovided forRSA 507:7-ais that formerdifference
contributorily negligent plaintiff recovereddamages awhen

defendant,” makes no“against while RSA 507:7-dmore than one
Instead,damages. the newunderapportionment ofprovision for
apportionment of dam-scheme, provides forstatutory RSA 507:7-e

systemactions, -h a for con-to establishages in all and RSA 507:7-e
judgments based on the rules ofwill be enteredbecausetribution

liability. legislature repealed RSA 507:7-joint When theand several
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provi--i, clearly theseintendedittoenacted RSA 507:7-da to -c and
approach com-tocomprehensiveandas a unifiedto functionsions

damages, and contribution.fault, apportionment ofparative

in sec­isolation, of action”“causesin the termConsidered
immediatelyambiguous is notbecause itof the Act seemstion 22

or to thecontributionof action forto causeswhether it refersclear
meaningHowever, aof“thein tort.underlying of actioncauses

nota whole andasits constructiondetermined fromis to bestatute
B.,phrases.” In re KevinJohnby words andof isolatedconstruction

King v. Town281, (quoting286, 288, (1987)A.2d 283129 N.H. 525 of
1369, (1985)). consid­279, 284, When1372Lyme, 490 A.2d126 N.H.

Act, as RSAcodifiedconjunction 2 of thein with sectionered
to causes-i, of action” refers“causesto it becomes clear that507:7-d

sounding in tort.of action

only causes ofto meanconstruedIf “causes of action” were
by plaintiff, wouldsuggested the effectas thefor contributionaction

provision, which507:7-d, comparative faultthe newbe to make RSA
underlyingactions, tortonly apply in cases where theto tortrefers
of the Act. Wethe effective dateof had arisencause action before

meaningplaincontraryreject it is to thethat construction because
appliesstatutory language provides the Act towhich thatof the

1,July 1986,arising 1986.” Lawson or 227:22“causes of action after
addition, that “causes of(emphasis added). In we do not believe

for contributionto refer to both causes of actionaction” can be read
tort, in cases that constructionof action in because someand causes

whichapplication to -h in cases toresult in of RSA 507:7-ewould
underlying tort cause ofapply the507:7-d did not becauseRSA

legislatureIf theprior date of the Act.action arose to the effective
relating to contri­provisions of 2 of the Acthad intended the section

separatelydamages apply from theapportionmentand of tobution
cases, expectedprovision would havecomparative fault in some we

E.g.,express statutory language point. Wash. Rev.on thisto find
providedlegislature expressly(1985) (WashingtonCode 4.22.90§

relatingchapter to contri­provisions 4.22of Wash. Rev. CODEthat
comparative provisions in someapply prior faultbution would to

direction,statutoryexpress we declinecases). In the absence of such
require a division ofadopt because it wouldsuch a constructionto

providecontrary legislature’s intent to ato thesection 2 of the Act
approach of the law. Wecomprehensive to this areaunified and

ap­Actsection 2 of theconstrue section 22 of the Act to mean that
1, 1986,”Julyarisingplies on or afterto “causes of action [in tort]

only with bothwhich is consistentbecause that is the construction
statutorymeaninglegislature’s plain of the lan-intent and thethe
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Therefore,guage. againstwe hold that Jaswell’s claim GM is to be
considered under our common law rules.

Having determined suppliesthat our common law the basis for
case,decision in this we need not consider the of Jaswell’smerits

claim for contribution because Jaswell concedes that it is not
Therefore,entitled to contribution under common superiorlaw. the

court’s dismissal of Jaswell’s claim for contribution is affirmed.

however,argues,Jaswell superiorthat the court erred in
dismissing claim agree.its for appealindemnification. We On from

granting dismiss,an order a plaintiff’s allegationsmotion to the and
“reasonable inferences from them as construed most favor­[drawn]
ably plaintiff” Volkswag­to the are assumed to be true. Hamilton v.

America, 561, 562, 1116,en (1984); RoyerA.2d125 N.H. 484 1117of
Foundry Iron, Inc.,Grey 649, 651,& Mach. v.Co. N.H. 118 N.H. 392

145, (1978). againstA.2d background146 Considered the of Foster’s
claims, allegationsJaswell’s susceptibleare of a construction which

permit recovery.would

Services,Utility EquipmentIn Consolidated v.Inc. Emhart
Manufacturing Corporation, 258, (1983),123 N.H. 459 A.2d 287 we

right indemnity passively negligentdeclined to extend a of to tort­
generally. However, recognized jointfeasors we that one tortfeasor

right indemnity “againsthad a to another where the indemnitee’s
liability byimputedis derivative expressor law ... or anwhere or
implied duty indemnify 261,to exists.” Id. at A.2d at459 288-89. In

America,Volkswagen 563-64,supraHamilton v. at 484 A.2d atof
(1984), explained implied agreement indemnifywe1118 that an to

may performsexist where an indemnitor a service under contract
and,negligently result, partyas a causes harm to a third in breach

nondelegable duty findingof a of the indemnitee. The forrationale
agreementimplied indemnifyan to in that situation is based on “the

liabilityfault of the indemnitor source ofas the indemnitee’s in the
underlying and, conversely,action the indemnitee’s freedom from

bringing dangerousfault in about the condition.” Id.

alleges may judgment againstthatJaswell Foster win a init
underlying though damages resultingthe action even the to Foster

operation drilling rigfrom directlythe use and of the Jaswell are
solely engine byand suppliedattributable to defects in the GM as a

component part. distinguishedWhile this case is from those dis­
providedcussed in Hamilton productbecause GM with aJaswell

service, controlling.rather than a that distinction is not If Jaswell
prove only negligence laywere to that its in its failure to discover

engine defective, implyingthat the wasGM then the rationale for an
indemnity agreement applicablecould be in this case.
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be lia­Additionally, possible that will foundit is Jaswell
warranty rigsupplying with a defectivethebreach of forble for

also,negligent.although case Jaswellengine, is not found In thatit
general rule thatindemnity theto from GM undercould be entitled

by injuredjudgment against himsuffering paying anand aa “seller
indemnitywarranty from a manu­person action toin a is entitled

warranty.”product himwho to with a similarsold thefacturer
472,Co., (N.D. 1976)Irrigation 247 479N.W.2dv. GeneralHerman

irrigation systemsassembling to(company in of entitledbusiness
engine componentof used asfrom manufacturerindemnification

pur­part, engine injury third-partyinwhen defects toresulted
Friedman,liability M.indemnitee); L. &chaser and to 3A Frumer

Liability Therefore, superior44.03[1], reverse theweProducts §
that,indemnity.for ondismissal of claim We notecourt’s Jaswell’s

remand, special questions specialor a verdict would bethe use of
guide makingjury inin this to its determinationuseful case the

liability inregarding separatethe case. Seetheories of raised this
N.H., 750, 756,Hurley v. Co. 123 465 A.2dPublic Service N.H.of

judges power spe­1217, (1983) (“trial the to use1221 have inherent
guide jury aid inquestions [special] to the and tocial and verdicts

Inc.,Services,Transportpost-verdict review”); Cunningham v. M-G
(4th 1975) correctly special(trial court submittedF.2d 760 Cir.527

interrogatories jury separate offacilitate determinationsto the to
liability).oftheories

Finally, argument barredwe that claim isaddress GM’s Jaswell’s
by an for breach of war-the statute limitations because actionof
ranty brought years delivery,bemust within four of RSA 382-A:2-

Although725, period.not file withinand Jaswell did its claim that
superior relydid not on this issue as a basis for its deci-the court

sion, argument it for rea-the was raised below and we consider now
judicial economy.sons of

wrong argument.in its forThe defendant is “[C]laims
purposesnot for the of the statute ofindemnification ... do accrue

judgment paid by third-party plain­limitations until a has been the
tiff,” Cyr Michaud, 1376, 1983), “stat­(Me.v. and the1385454 A.2d

indemnityanpossiblyute of onlimitations cannot start to run
party seekinguntil indemnification suffers a loss.” Mor­claim the

Sears, Co., 384, 392, 7,v. 114 N.H. at 12risette Roebuck & 322 A.2d
(1974).

part;in inreversedAffirmed
part.

concurred.All


