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prevailed on one of the issueshasthe defendantthe fact thatview of
with,presented nor do weaddition, beenwe have notInit raised.

bringinginpartfind, on the of the defendantof bad faithevidence
appeal.this

respect to itsrequest incurred withplaintiff’s for feestheAs to
request for feesbelow, nothe record disclosesfees mademotion for

preserved.properlyhas beenthus notcourt and the issueto the trial

part.part; reversed ininAffirmed

All concurred.
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defendant.
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JOHNSON, appealsJ. The defendant three misdemeanor convic-
alleges bytions for sexual assault and numerous errors the Trial

followingJ.). presented(Nadeau, The issues are for ourCourt
whether, case,(1)review: under the circumstances of this the trial

denying suppressin the defendant’s motion to state-court erred
official,by policehim to a officer and welfare inments made the

office, subsequentwelfare official’s and statements to the same
station;Londonderry policepolice (2)at theofficer whether the trial

allowing priorerred in the motion to vacatecourt State’s orders
discovery assault,granting in six cases of sexual five of which were

being appealed; (3)consolidated with the three cases whether the
consolidating eight chargestrial erred incourt the sexual assault

tried; whether, case,(4) thewhich were under circumstances of this
refusing give jury charge;the trial court in aerred to nullification

(5) whether the defendant’s motion for a directed verdict toand/or
granted; (6)set aside the verdict should have been whether the trial

denyingcourt erred in the defendant’s motion for a new trial based
newly evidence; whether,upon (7)discovered and under all of the

case,circumstances of this the trial court committed an abuse of
sentencing. conviction,discretion in We affirm the defendant’s but

resentencing.vacate his sentence and remand for
initially chargedThe defendant was under various indictments

allegingand misdemeanor informations sexual misconduct on his
part. aggravatedHe was accused of sexualfelonious assault on a

Nottingham 17,Augustminor in on or about He1984. was also
aggravated chargedindicted for felonious sexual assault and with

morningSunday Sep-four misdemeanors of sexual assault on a in
1984,tember, allegedly speedwayafter he took the victims to a in

Danville,Epping buildingand returned to an ambulance in the
alleged Finally, chargedsitus of the crimes. he was with three mis-

allegingdemeanor informations sexual minorscontact with on or
1,September 1984, sleeping inabout while a tent with the three

trial,Londonderry.in prose-victims Prior to the nolleState entered
indictment,qui Nottingham alleged havingon the assault the victim

remaining eight chargesdenied that the crime occurred. The were
together, objection.consolidated and tried over the defendant’s

filing charges relating anytoPrior the of formal to of the above
allegations, by Herman,the telephoned Cynthiadefendant was a

worker, requestedsocial who that he come to her office. The defend-
30, 1984, apparentlyant did so on November under the belief that

discussing family stepchildren. apparenthe would be his and hisTo
surprise, Ryan Londonderry DepartmentOfficer of the Police was
present office, question regardingat in to sex-Herman’s order him
ual misconduct.
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warnings, andgave MirandaRyan histhe defendantOfficer
defendant,do so.him to Theif the wishedleave defendantoffered to

time, Ryanallowed Officerby at theunrepresented counselwho was
meeting appar-the afterremain, statements atmade severalto and

volition, he hadrights. aswaiving his ownently his He then left of
the time.atunder medicationThe defendant wascome.

Londonderry police sta-day, went to thethe defendantThe next
Ryan,by whodoorRyan’s request. at theHe was mettion at Officer

requested state-him, gave rights, and ahim his Mirandaarrested
Ryandayconcerning before. Officerthe discussed theissuesment

allegedlyreport, defendanttyped two-page which thesubsequently a
hearing,and, suppressionchargessigned. filed awere afterFormal
at bothsuppress elicitedto the statementsthe trial court refused

meetings.
pre-trialsuppress, filedhis the defendantIn addition to motion to

discovery in docketedparticularsof the sixfor and a billmotions
although of were triedappeal,in five themnot involved thiscases
granted by Superiorthe Courtweretherewith. These motions

objectApril 8,1985, failure to within(Thayer, J.) on after the State’s
1985,filing. 7, motion todays May at last filed aof On the Stateten

granteddiscovery orders, motion waswhichvacate the defendant’s
1985, hearing27,by J.) May(Nadeau, on after a atthe Trial Court

duly objected.which the defendant
eightobjection, consolidatedall cases wereOver the defendant’s

guiltyjury the five Dan-for The a verdict of not totrial. returned
charges subject appeal,charges.ville As to which are the of thisthe

night daughter wasD. testified that on the the defendant’sMatthew
31, slept with and(August 1984), the defendant Matthew hisborn

Londonderry.Mark, boys’in a behind the residence inbrother tent
boys’by parents,the whoThe had invited to do sodefendant been

time, over awere home at the at thattime. Matthew testified that
minutes, penis andperiod touched Matthew’s thatof the defendant

havingpenis, each an erec-touched withMatthew the defendant’s
penistouched Mark’s attion. D. testified that the defendantMark

about the same time.
boys may upsetThere was the have been over otherevidence that

defendant,matters with the who was their former scoutmaster. It
immediatelyappeared boys complainalso that the did not about the

incident.
allegedThe he or no ofdefendant that had little recollection the

incidents, supportand called witnesses in of an alibiten defense.
One of these testified saw the defendant atwitnesses that he the

eveningp.m.Parkland Medical around on the ofCenter 8:00 his
daughter’s birth. Another witness testified that he saw the defend-
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midnightant at the Danville Ambulance Service around on the
evening question.in The defendant also telephoneintroduced bill-

representings alleged byto calls made him from the ambulance
midnight night daughterservice after of the his was born.

jury guilty LondonderryThe returned a verdict of of the three
charges. denied;poll juryThe defendant’s motion to the was this
issue, however, by appealwas not raised the defendant on and hence
is waived.

upon factors, including probationBased report,various a the trial
one-yearcourt sentenced the defendant to the maximum sentence

offenses, theof the threefor each to run consecutively.sentences The
sentencing hearingcourt remarked at the that it had found that the

representdefendant’s conduct did not an isolated incident.
1, 1986,AprilOn the defendant’s motions to reconsider and to set

argued. motions,aside the verdict were The trial court denied both
1, 1986,July hearingand on a was held on the defendant’s motions

revise, sentencing.for a new trial and to revoke reconsiderand/or
denied, brought.appealBoth motions were also and this was

argumentWe first address the defendant’s that the statements
by him suppressed,made at the welfare office should have been as

products illegal interrogation.of an custodial defendantThe raises
Hampshireclaims under both the United States and New Constitu-

argu-tions. We will consider the defendant’s State constitutional
Ball, 226, 231, 347,ment first. See State v. 124 N.H. 471 A.2d 350

However,(1983). questionwe find the federal case law on the
instructive, will interpretationand therefore use it as an aid to the

1032,Michigan Long,of our own constitution. See v. 463 U.S. 1040-
(1983). argument length, however,41 We need not consider this at

custodybecause we find that the defendant was not in at the time
the statements in the welfare office were made.

Hampshire protectionNew citizens are entitled to from
“Every subjectunreasonable rightsearches and seizures: hath a to

person,be secure from all unreasonable searches and seizures of his
house, papers, possessions.. I,his pt.his and all his . .” N.H. Const.

I,interpret partart. 19. article 19 to reflect the intent of the“[W]e
framers that all searches and seizures must be reasonable.” v.State
Ball, supra 234,at 471 A.2d at 352.

attach,protections however,Before these constitutional a
person “Obviously, personalmust have been “seized.” not all inter­

policemencourse between persons.and citizens involves ‘seizures’ of
Only officer, by physicalwhen the means of force or show of author­
ity, way liberty mayhas in some restrained the of a citizen we con­

Ohio, 1,clude that a Terry‘seizure’ has occurred.” v. 392 U.S. 19
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1362, 1366257, 263,Riley, A.2d490(1968). In State v. 126 N.H.n.16
objective in Unitedadopted test articulated(1985), court thethis

ofMendenhall, (1980), the determinationfor446 U.S. 544States v.
whether, “in view ofmustoccurred. We aska seizure haswhether

incident, per­surrounding the a reasonableall of the circumstances
Mendenhall,was not free to leave.”have believed that heson would

supra at 554.

case, the circumstancesthink it clear from allIn this we
questionedwasat time hehad not been seized thethe defendantthat

rightsoffice, of histherefore no violationin welfare and thatthe
defendant,Ryan, questioning offered totheOfficer beforeoccurred.

enoughleave, to It is not tothe allowed him remain.but defendant
asking questionsperson was a lawa “that the theestablish seizure

Mendenhall, Further, onlysupra notofficial.” at 555.enforcement
leave, “godidin free to but he indeedwas the defendant Cote fact

Here, “voluntarilyway” inat the of the interview. actedhis end Cote
investigation.”cooperationapparentspirita of with the officer’s

York, 40, long person(1968). as toSibron v. New 392 U.S. 63 “As the
questionsdisregard andquestions put to thewhom are remains free

upon person’s libertyaway, no orthere has been intrusion thatwalk
require particular­privacy the someas would under Constitution

Mendenhall,objective justification.” supra at 554. Nor wasandized
Ryaninherentlyquestioning in case Officer dis­this coercive.the

questioningemployedplayed weaponno and no The tookforce.
police cell,place jail in officenot in a station or but the of a social

support that defend­The record does not the contention theworker.
objectiveany nothe was free to endant had reason to believe that

way,proceed no seizureconversation and on his and thereforethe
Thus, taking custodythere no or intooccurred. since was “arrest”

during questioning office,the of the at the welfare we needdefendant
legal justified.or holddetermine whether the encounter was Wenot

denyingtrial did not in motion tothat the court err the defendant’s
30,suppress the on 1984.defendant’s oral statements November

provides greater pro­nowe find that theSince Federal Constitution
tection, independent analysiswe not conduct federal here.need an

232,Ball, 124See N.H. at 471 A.2d at 351.
argument questioningWe next address the defendant’s that his at

1, 1984,Londonderry police followingonthe station December his
againstprivilegeviolatedarrest his constitutional self-incrimination

the fifth theunder and fourteenth amendments to United States
Constitution, I,part Hampshireand article 15 of the New Constitu-

argumenttion. We consider the defendant’s State constitutional
Ball, outset,231,at A.2d At the offirst. See 124 N.H. 471 at 350. we



366

argumentreject atthe defendant’s that his statement thecourse
illegal day before,productpolice was the of an arrest thestation

having we find that thefound that no such “arrest” occurred. Since
based,police probable cause to arrest the defendant interofficer had

30,alia, upon onhis oral statements in the welfare office November
only question is the defendant’s writtenthe we need answer whether

by knowing,police precededat the station was a volun-statement
Arizona,rights.tary intelligent v.and waiver of his MirandaSee

436, (1966).444384 U.S.
totality sup-In this case we think that the of the circumstances

finding voluntarilyports the trial court’s that the waiver was made.
goFirst, reject argument that he did not to thewe the defendant’s

thinkingvoluntarilypolice because he was “deceived” into hestation
only going policeto take a lie detector test. The officer testifiedwas

Further,of test. evenhe could not recall mention a lie detectorthat
subjectively goinghe was to theif defendant had believed thatthe

test,a he still went there of his own voli-police station to take such
most, request.very he went at the officer’s This is nottion. At the

coercion, custodyinand the defendant was not untiltantamount to
Ryanby upon policehis arrival at thehe was arrested Officer

station.
dyslexicthere was evidence that the defendant was andWhile

medication, testimonyalso that he had an asso-under there was
medicine, level,degree taughtin had at the vocational schoolciate’s

testimonyhad done law-enforcement-related work. There wasand
hearingsuppression the he understoodat the that defendant said his

accordingly.rights marked the form There was alsoand Miranda
that he wished to waiveevidence that the defendant told the officer

rights indicatingthe form that he wishedhis Miranda and marked
rights. testified that the defendant answeredto waive his The officer

rights.questions appeared to hisand understand

standard,Applying the reasonable doubt the trial court
finding knowinglyexpress waived hismade an that the defendant

voluntarily. testimonyrights The on theand made his statements
judgeconflicting, in such circumstances the trial isissue was and

Noel,credibility.charged assessing v.with the witness’s State 119
522, 526, 290, (1979). our review of the404 A.2d 292 FromN.H.

hearing,suppression we conclude that there was suffi­record of the
judge theevidence to allow the to determine that State hadcient

Therefore,proof. findingsustained its burden of the trial court’s
will not be overturned.

vacatingthe trial court erred in theWe next consider whether
discoverygranting for and a billprior order the defendant’s motion
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inquiry long,particulars. detain us because neitherThe need notof
discovery particulars,for ofmotions for and a billthe defendant’s

motions, werepertaining to those filed innor the court’s orderstrial
Although cases inany appeal.on of theof three cases somethe

pro-discovery in sameorders were thewere entered triedwhich the
review,ceeding resulted innone of cases aas the cases under these

the merits of the defendant’sconviction. We therefore do not reach
particularsof for a bill of deniedcontention that denial his motion

counsel,rights ofprocess of effectivehis to due law and assistance
Westover,v.issue was not raised below. See 127because the State

131, 1218,130, A.2d (1985).497N.H. 1219

question court erred inthe of whether the trialWe now reach
granting request for all of theto consolidate trial sexualthe State’s

brought againstcharges note at thethe defendant. We outsetassault
questions within thethe of lies soundthat resolution consolidation

showingthat, the of atrial court and in absence ofdiscretion of the
discretion, ruling will not be disturbed onan of this itsabuse

595, 1162,592,appeal. Lainey, A.2dv. N.H. 375 1164State 117
(1977).

determining givenin a caseIn whether consolidation was
inproper, support of each offensewe must ask whether the evidence

easilybrief, jury,simple unlikely awas and to confuse and referable
Winders, 473, 798,471,v. A.2dto each crime. 127 N.H. 503State

in this makes clear(1985). A review of the record case that799-800
extensive,testimony, undulywas notthe evidence and while

lengthy. all, witnesses,the while the defendantIn State called ten
witnesses, including ofthe defendant. Most this tes­called eleven

timony eight testimony supportcharges, inrelated to all and the of
separate protracted.each offense was not

Further, simple.support each wasthe evidence in of offense In
main, testimony by complainingofthe it consisted direct the three

officer, byarrestingwitnesses and the and statements made the
required prove todefendant. The facts which the was to estab-State

complicated.lish each offense were not
Lotsch,JudgeAs Learned Hand innoted United States v. 102 F.2d

35, denied,(2d Cir.), (1939),36 cert. 622307 U.S. the“[w]hen
separate properlyonaccused’s conduct several canoccasions be

detail, objection disappears,in the joinder]examined and the[to
only mayconsideration is trial as a notwhether the whole become

jury.” simplicitytoo for the ofconfused In view of the relative the
saycases,evidence in each of these cannotconsolidated we that

joinder likely juryresulted in confusion.
Finally, thinkwe that the record indicates that the evidence in
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easilythese cases was referable to each crime. The conduct
outlined,specificallyinvolved was and involved distinct assaults.

Further, jurythe trial court was careful to caution the to consider
separately.offense This is not an irrelevant consideration.each See

368, 370, 206,Chickering, (1952) (jurorsv. N.H. 89 A.2d 207State 97
instructions);presumed seeare to follow also United States v.

Adams, Indeed,756, jury(2d 1970). in434 F.2d Cir. the did759-60
guilty eightin five offact reach a verdict of not the cases that were

consolidated.

reject argument thatWe the defendant’s the consolidation
charges byjury “compromise” findingof the caused the to the de­

guilty charges notfendant of some but others. The court’s instruc­
clear, jurors presumedare totions were and the have followed them.

totality theyof the circumstances indicates that didThe so. We hold
judge properly grantinginthat the trial acted the motion toState’s

consolidate, rightsand that the defendant’s constitutional were not
violated.

now whether the trialWe consider court’s failure to
jury regarding jury prerogativeinstruct the its nullification consti­

juryconcept oftuted error. The nullification is well established in
country. jury“If thatthis the feels the law under which the defend­

unjust, exigent justifiedant is accused is or that thecircumstances
accused, any logicappealsofactions the or for reason which to their

passion, jury power acquit,or the has the to and the courts must
by 1002,Moylan,abide that decision.” v. F.2dUnited States 417

denied,(4th 1969), (1970);1006 Cir. cert. 397 v.U.S. 910 State
Weitzman, 89, 3,83, However,(1981).121 N.H. 427 A.2d 7 “the fact

jury prerogative disregardthat a does have this to the instructions
court, law,of a even as to matters of ‘does not . . . establish as an

imperative jury by judgethat bemust informed the of that[a]
200, 203, 85,power.’” Mayo, (1984)v. N.H.State 125 480 A.2d 87

1113,(quoting Dougherty, (D.C.United v. 473 F.2dStates 1136 Cir.
all, “jury right1972)). After nullification is neither a of the defend­

recognized by Mayo supra.ant ... nor a defense law.”

case, juryIn this the trial court informed that itthe should
convict, must, ifnot that it the met its burden. thatState We hold

refusing give spe­trialthe court did not abuse its discretion in to a
prerogative.cific instruction on the nullification

deny­We now consider whether the trial court erred in
ing the defendant’s motion for a directed verdict to set asideand/or

motion,rulingthe verdict. In on asuch the court is to consider the
lightevidence and all reasonable inferences therefrom in the most
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Bemis, 490, 491,v. N.H. 503to the See State 127favorable State.
789, that(1985). the defendant is able to establish790 UnlessA.2d

beyond a reasonabletrier of fact could have foundno reasonable
charged,crime the convic-that the defendant committed thedoubt

Martin, 1033-34,1032,121 A.2dstand. v. N.H. 437tion must State
308, (1981).309

argues insufficient to convictThe defendant that the evidence was
support that the events init did not the State’s assertionbecause

August 31, record,place ofquestion took on Our review the1984.
however, exclusivelydoes not convince us that the limited itsState

chargedAugustto The indictment the defendant with sex-case 31.
1,Londonderry Septemberinual assault “on or about” 1984.

August 31,Although appears uponthat at trial focussedit the State
being night daughter born,the that the defendant’s was the State’s

proof required only beyondproveof aburden that it reasonable
knowingly engagedthat the defendant in sexual contactdoubt with

they yearsthe victims and that were less than 13 old.
Moreover, even if it could be found that the State limited its case
August date, sup-to and no other we find that the evidence could31

victims,port testimonythe verdict. The State offered the of the Mat-
D.thew and Mark D. Each testified to sexual contact in the form of

boys’masturbation which inoccurred the tent behind the residence
Londonderry. testimony by mother,in Their was corroborated their

daughterwho testified that on the date that the defendant’s was
born, slept boys.the defendant in the tent behind her house with the

Cynthia RyanThe defendant stated to Herman and Officer that he
may slept boys.have in the tent with the The defendant offered evi-

althoughdence of an alibi. He testified that he had no recollection of
spent evening daughter born,where he the on which his was he

giving people’s phonerecalled his wife him a list of numbers with
peopleinstructions to call these to Theinform them of the birth.

produced long telephonedefendant’s mother bills for distance calls
1,September 1984,made from the Danville Ambulance Service on

although personal knowledgeshe had no of who made those calls.
Wellington Bartels, IV,The defendant’s witnesses also included who

testified that sawhe the defendant at the Danville Ambulance Serv-
midnight evening question.ice around on the in

jury credibilityThe is to determine the of witnesses and
weight given testimony. venia,the to be their v. McA­ 122 N.H.State

580, 582, 967, reject(1982). jury448 A.2d 968 The was free to the
testimonydefendant’s alibi acceptdefense and the of those witnesses

Londonderry.inwho saw him The court will defer to the determina­
tion of the trier of personfact unless no couldreasonable have
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weighing conflictingthethe conclusion after evi-at samearrived
Smith, 433, 436-37, 774,A.2dv. N.H. 503State 127 776dence.

lightReviewing in the favorable to the(1985). the evidence most
State, a trier of fact could have found theit is clear that reasonable

alleged, wecrimes and so hold.to have committed thedefendant

the defendant’s contention that theNext we consider
denying uponain motion for new trial basedcourt erred histrial

that,argues denyingnewly inevidence. The defendantdiscovered
proof,upon his offer of the trialfor a new trial basedhis motion

in of fourteenth amend­a fair trial violation thecourt denied him
I,partand article 15 theConstitution ofto the United Statesment

granting ofHampshire “The denial a neworConstitution.New
heard,trial, opportunity theto be is in discretionafter notice and an

123, 125,Wynn,Burroughs v. N.H. 370court. . . .” 117of the [trial]
case, hearing642, on the(1977). this a was held motion644 InA.2d

trial, question presented tothe us is therefore one ofa new andfor
125-26, guidelinesA.2d Theat 370 at 644.of discretion. Id.abuse

Rautenbergoutthis discretion are set in v. Mun­for the exercise of
375,25, 26, (1968),nis, “(1)include:241 A.2d 376 and that109 N.H.

discoveringmoving party thenot at for not evidence atwas faultthe
.,trial; . . material to(2) that the evidence is admissibleformerthe

merits, cumulative; (3) ofthat it must be such aand not andthe
uponprobablythat will be reacheda different resultcharacter

omitted.) need not detain ourselves(Citationstrial.” Weanother
guidelines, hold that trialthe last two of these because we thewith

findingin evidencedid not abuse its discretion that the offeredcourt
hearing “newlyby the was notthe defendant at the on motion

discovered.”
“newlydefendant’s witnessesThe names of the discovered”

by the inappeared in the of alibi witnesses submitted defendantlist
defendant,why apparentlythe whoof trial. We do not seeadvance
trial,before can claim that he isnot interview these witnessesdid

upon foundto a second trial based what he later out thatentitled
say. having preparedthey completed,andwould The trial been for

anytothat continue callcannot be maintained the defendant canit
happenson list as as he tothe odd witnesses his alibi soonof 100

testimony may value.that have substantivetheir“discover”

vaguenessargumentreject that theWe the defendant’s
unfairly prejudicedspecific date histhe indictments as to aof

alreadyto call. we haveto determine which witnesses Asefforts
noted, ofspecific is not an element of the offense sexualthe date

Boire, 622, 624, 568,A.2d124 N.H. 474 569See State v.assault.
trial,havingjudge, presided the determined that(1984). trial atThe
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discovery underclear the circumstancesand madeindictmentsthe
committed,alleged and that thebeenwere to havewhich the crimes

newly discovered“newly evidence” was lessdiscovereddefendant’s
acted within itsnewly upon. trial courtWe hold that thereliedthan

indenying for a new trial thisdefendant’s motionin thediscretion
case.

respectargues procedures followed with todefendant that theThe
Specifically,report improper. heprobation werepresentencethe

processrights and effectivealleges to duethat his constitutional
I,part were violated becausearticle 15of counsel underassistance

“prosecution and was com-probation report was oriented”(a) the
which he was denieddocuments topiled with reference to certain

report the after-access, review the until(b) was not able toand he
rejectsentencing hearing. these contentions.Webefore thenoon

statutoryHampshire no orin hasA Newmisdemeanant
651:4,right report, seepresentencing RSAto aconstitutional

reportsuch a ifalthough practice in to orderthis Stateit is the usual
Hampshire Practice,McNamara,by counsel,requested 2 NewR.

873, (1980). Whereat 85-86Practice & ProcedureCriminal §
stepsmade, required as“to take suchreport is the court issuch a

advised, by ornecessary his counselmay the defendant isbe so that
anyotherwise, warrants, offactual contentsthe situation of theas

investigation, opportunity to contro­a fairpresentence and afforded
not, how­needof confidential informationvert them. The sources

651:4, providesever, Superior Rule 112II. Courtbe disclosed.” RSA
part:pertinentin

cases, reports ofof the Probation“In criminal the contents
requiredanyone exceptto asOfficers will not be disclosed

passingby by ofstatute or the Court. Before theordered
sentence, willand for the Statecounsel for the defendant

anyopportunity to rebutboth be afforded a reasonable
might bear ontherein whichmaterial matter contained

the sentence.”
constitutionalitydirectly ofThe defendant has not addressed the

substantially compliedprovisions, withand we find themthese since
case,in we do the constitutional issue.this not reach

argument presentence reportThe defendant’s that the
improper “prosecutionwas it was is withoutbecause oriented”

Hampshire, presen­merit. In New are no formal limits on“[t]here
reports. report mayThe totence contain references a defendant’s

record, charges,juvenile prior felonyto convictions and which did
conviction, hearsay.”may upon McNamara,innot result and rest
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report mayprobation that havesupra in this case of aat 86. The use
primary prosecutor’sthe file doescompiled with reference tobeen
However, in of the fact that this case iserror. viewnot constitute

requiresentencing hearing, we would the courtfor a newremanded
unsubstantiated, proba-inignore unverified statements made theto

remarks,degree conclusoryany uponreport. in unlesstion Reliance
report, deprivesupon in the the defendant offacts containedbased

provided by Superioropportunity Court Rule 112.to rebut themthe

certainin its discretion withheld documents fromThe court
privileged.it determined were The fact that thedefendant thatthe

may upon compil­such information inprobation officer have relied
Indeed,report improper.ing report render the RSAhis does not

presentence651:4, provides in ofexpressly that the contextII
need notreports, of confidential information ... besources“[t]he

Further, Superior givesRule 112 the de­while Courtdisclosed.”
right reportpresentencethe itself once it isthe to reviewfendant

give rightcompiled, the defendant the to view all theit does not
not,data, probation compileprivileged that the officer utilizes toor
case,report. provided access to theIn this the defendant wasthe

itself, requires.report all the ruleand that is

filingFinally, probation reportwe find that the of the was
651:4,untimely The vests in the trialnot in view of RSA II. statute

stepssuch ... as the situation war­court the discretion to “take
rants,” to see that the defendant is advised of “the factual contents of
any investigation, opportunityfairpresentence and afforded a to

saythem.” We cannot that the defendant was denied acontrovert
probation reportopportunity the in this case.fair to rebut The

Monday Wednesdayreport court on the before thewas filed with the
sentencing hearing, and the defendant was notified at the time the

Further, apparentlyreport made no motionwas filed. the defendant
report,into the information contained the andfor more time rebut

appeal. anyhis on Into this extent has waived timeliness claim
event, substantially compliedthe statute was with inwe hold that

39,See, Schulte, 36, 63,e.g.,case. v. 119 398 A.2d 65this State N.H.
(1979).

the trial court erred in this case whenWe now consider whether
court, apparently referring regardingthe to evidence the five

charges acquitted by jury,of which the defendant was the based its
sentencing part uponin its conclusion that the criminal conduct of

guiltywhich the defendant was found did not involve an isolated
question implicates policies pre-incident. It is a which basic and
judicial system,sumptions easilyof our and is notthus answered.

any great authority jurisdictioncan we turn to wealth of inNor this
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subject. approachguidance to thechoose thereforeon the Wefor
alonecautiously, bearing specific facts case inquestion the of this

mind.
importantby noting to be consid-begin we consider anWe what

Legislature1975, HampshireInin case. the Neweration this
651:57, seq., provide for a review of sentenceset whichenacted RSA

felony providesimposed by cases. The fortrial courts in statute
sentences, allowing inputcomprehensive of fromreview criminal

III;651:58,judge, it the sentence reviewRSA and allowsthe trial
uponadjust whatthe in either direction based itdivision to sentence

Super.651:58, II;equities of RSAconsiders the the situation. Ct.
Div. R. 14.Sentence Rev.

provides: “Any person of oneRSA 651:58 a termsentenced to
may applicationyear prison . file an foror in the state . . ...more

However,by division .” Sen­of the sentence the review . . .review
Rules, designedSuperiortence Division Rule 13 of the CourtReview

review,subject providesto thatto delineate the sentences “[sen­
yearmay in Prison...reviewed exceedone the State .”tences be that

imposed anyfor(Emphasis added.) Thus the three sentencesnone of
remedyafforded ofof the three misdemeanors here is the sentence

compelled threetherefore feel to scrutinize these mis­review. We
eye.sharpsentences with ademeanor

misdemeanors,three andThe defendant was convicted of was
resultingacquitted charges. inThe three con-of five other offenses

date, time, veryover aviction occurred on at one andall the same
judge imposedperiod. maximumbrief The trial nevertheless a sen-

offense, notingtence each that the defendant’s conductfor after did
incident, degreepossibly relyingrepresent an isolated to somenot

upon regarding the five resultedevidence submitted cases which in
acquittals. Although uponit is whether the court reliedunclear the

trial, both,probation report or the adduced at or weevidence find
any acquittals mayerror in to the that evidence in thecase extent

sentencing.have inbeen considered
First, argumentacceptdo not that the trialwe the State’s court

occurred, ques-found but inthat the Danville acts on the datenot
denyingtion. this theThe State bases contention on court’s order the

trial, partjudgewhich indefendant’s motion for a new in the wrote
juryattemptthat thedefendant’s to convince the that [S]tate“[t]he

buildingprovefailed ambulance into acts occurred at the Danville
nightSaturdaySeptemberthe on was successful.” We domonth of a

language thesupportsnot think this the contention that either trial
occurred,jury but on some othercourt or the found that the acts

presented questionthe clear whetherdate. We are thus with the
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chargesconsidering regarding five ofin evidencecourt erredtrial
completely acquitted.had beenwhich the defendant

jurisdictions courtwell settled in a trialIt is of course most that
chargescharges,may pending as well as thatevidence ofconsider

conviction, determining sentencing.in Unitedfallen short ofhave
1134, 1979);(9th Common-Morgan, F.2d 1136-37 Cir.v. 595States

867, 895,Franks, 866, (1977);896Mass. 362 N.E.2dwealth v. 372
21, 23, 297,Burton, (1977).2982d 368 N.E.2dv. 52 Ohio St.State

entirelyHowever, circumstance exists wherewe an differentthink
charges by juryfully acquitted of such a ofhas beena defendant

twelve.
“acquittal”Dictionary (1979) asdefinesBlack’s Law 23 “[t]he

person wholegal the innocence of a hascertification ofand formal
to freecharged It has been held to mean “setwith crime .. . .”been

accusation;discharged from ... ajudicially from an releasedor
1065,1062,Lyman,charge suspicion guilt.” People v. N.Y.S.of 65or

Eng. (2d ed.) p.470, Law(1900) (quoting 1 Am. & Enc.53 A.D. 473
notion,concept with theadded). is intertwined573) (emphasis The

beyondguilt provensystem justice, until is aof thatso central to our
doubt, is innocent:a defendantreasonable

proofofpresumption is an instrumentof innocence]“[The
accused, wherebyby hisin favor of onecreated the law

is intro-established until sufficient evidenceinnocence is
has created.proofthe which the lawto overcomeduced

hand, by anysupplementedpresumption the oneThis on
againstadduce,may evidencehe and theother evidence

other, elements from which thethe constitute thehim on
guilt or innocence is to be drawn.”legal conclusion hisof

432,States, (1895) (emphasis added).156 459v. United U.S.Coffin
sanctityjury, private of its own delibera-in theIt is true that a

given simplytions, may because the evidence fallsacquit in a case
beyondrequired a reasonable doubt.just for convictionshort of that

juryNevertheless, the inner sanctum of the towe do not invade
they may assignedprobability topercentage havewhat ofdetermine

assignIndeed, jury mightin aproofs it. one casevarious beforethe
mayweight proof, while in another it findto theno whatever State’s

not, of course stillprobably true than butproof morethe State’s
inescapable point is thatThea criminal conviction.insufficient for

beyond in criminal casesrequires proof a reasonable doubtour law
presumptionwith the ofproof commensuratethe standard ofas

forgotten acquittinginnocence; after thepresumption not to bea
“left, sentencing begun. presumption inhasjury andhas ‘[T]he

by suspicion.reargued ... It is amereis not to befavor of innocence
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ought in theto inscribed in indelible characterswhich bemaxim
legal evi-judge juryman. [Tjhere must beevery . . .of andheart

only ofguilt, carrying of conviction shorthome a decreedence of
” Case,Coffin, (quoting McKinley’scertainty.’ supra at 456absolute

275, (1817)).Tr.33 St. 506
legallogical associated withinconsistenciesthink that the andWe

sentencingenhancing readily appar-considering acquittals in are
prosecuted jurisdiction hav-example, in aFor a misdemeanantent.

statute, providing multi-ing for enhanced sentences forrecidivista
offenders, certainly subjectple not be to an increased sentencecould

fullyheupon prior of which wasthe based “offenses”under statute
acquitted.

sentencinga cannot considerthat courtis well settledIt
constitutionally infirm.prior which have been foundconvictions

Tucker, right(denial(1972) of to coun­United States v. 404 U.S. 443
is as en­presumptionthe of innocence muchsel). We think that

counsel,rightprocess and that a crimi­in our as the tosconced due
position fullis entitled to its benefit.defendant in Mr. Cote’snal

sentencing may usedwhen a court haveThis benefit is denied
charges acquittals punishthat in to the defendant.have resulted

disingenuous uphold presumption ofat best to theWe think it
guilty, principleproven a is “axiomatic andinnocence until that

elementary, foundation of theenforcement lies at theand [whose]
States,law,” v. 156of our criminal Unitedadministration Coffin

453, punishing defendant basedat while at the same time aU.S.
chargesupon presumption has not overcome. Thein which that been

guilty” guilty-only bypresumption presumption of or ais not a “not
innocence,presumptionpreponderance. It is a of and innocence

Dictionaryguilt.” (emphasis“absence of Black’s Law 708means
added).

rightly pun-we that defendant can beNor do think a criminal
jury maygiven have toin a case the been convinced asished because

offense, yet toof the and remained unconvinced asmost elements
legislature carefullymore hasone or other elements. The delineated

finding givenprerequisites to a individualall of the essential that a
conduct,society freeanswer for his and courts should not bemust to

respectsinpunish one or moreto defendants for behavior which
criminality.outside the boundaries offalls
adopted espousethe view we here. SeeAt least one other State has

383,Lewallen, 528, 533, (1979);Rptr.re P.2d 388 n.3In 152 Cal. 590
with disfavorSupremeand the Court has commentedUnited States

sentencing.consideringupon practice acquittals in In Town-the of
736, pledBurke, (1948), petitionersend v. the hadU.S. 740334
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robbery charges burglaryguilty chargesto two of armed and two of
guilty charges. sentencing hearing,not to At his the trialand other

charges, including chargeslong priorcourt recited a list of two of
acquitted. reversingwhich the defendant had been Id. at In739-40.

ten-to-twenty-year sentence,petitioner’sthe the Court noted:

playof foul or of when we findsavors carelessness“[I]t
that, chargesfrom the record on two ... of the at[recited

sentencing hearing]the . . . the defendant had . . . been
guilty. libertyatfound not . . . We are not to assume that

given emphasis by sentencingsuch the court did notitems
influence the sentence....”

Id. at 740.

case,specificWe hold that under the circumstances of this
acquitted eight charges,ofwhere the defendant has been five of and

occurring time,three others at one and theconvicted of date sen­
statingtencing judge inabused his discretion that these were not

thereby giving that,impressionin“isolated incidents” and the in
sentence,fashioning may chargeshavethe he considered evidence of

acquitted.whichof the defendant had been
length sentences, perno comment on the ofWe make these se. All

judge’supon imposewe hold is that remand the discretion to sen-
may regard-presentedextend to consideration oftence not evidence

chargesing fully acquitted bythe five of which the defendant was a
jury of twelve.

affirmed;Conviction
vacated;sentence

remanded.

THAYER,J., sit;did not the others concurred.


