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Burns, Shea,Bryant, Hinchey, (JamesCox & of Dover H. Schulte
plaintiff.on orally),the brief and for the

Starr, Peters, Chiesa,Wadleigh, Dunn (Ronaldof& Manchester J.
Lajoie Murphy, Jr., brief, MurphyRobert E.and on the and Mr.
orally), Gaffneyfor the defendants Lawrence A. and Jerold R. Graff.

Johnson, interlocutory appeal rulingsJ. byThis is an thefrom
(Temple, denyingTrial J.) juryCourt the defendants a trial and re-

fusing disqualify attorney,plaintiff’sto the in the -thirdthis lawsuit
arisingparties ownership operationbetween these out of the and of
Company.Manufacturing followingAction presentedThe issues are

(1) rightfor our review: to what extent does the toconstitutional a
jury require binding jury plaintiff’strial a verdict where the inbill
equity allegingaincludes count intentional ofinfliction emotional
distress; (2) plaintiff’s attorneyand whether the should have been
disqualified, appeared necessarywhere it that he would be a witness

trial, representationat pastas a result of his plain-continuous of the
tiff in atmatters issue in this lawsuit. We hold that the defendants

constitutionally binding juryare legalentitled to a verdict on the
claim, but find no in the disqualifyerror trial court’s torefusal the
plaintiff’s counsel.

1978, McElroyThe relevant facts these. Inare John F. and Law-
Gaffney employment Inc.,rence Enterprises,A. left their at Chelsea

corporation, takinga employeesMassachusetts several other with
them, including McElroy GaffneyJerold R. Graff. and had formed

Manufacturing Company, (hereinafterAction Inc. referred asto
corporation”) employed“the while both were still at Chelsea Enter-

prises, which is in the productsinvolved manufacture sale ofand
industry. McElroy Gaffneyutilized in the shoe and invested about

$130,000 corporation.in the
stymiedThe new venture was at the start Chelseawhen Enter-

prises injunction preventingan corporationobtained the from com-
peting Augustin mid-Januarythe domestic market. From to1978
1979, corporation’s bythe mitigatedfinancial werewoes the infu-
sion of $106,000 by McElroy by Gaffney.“loans” of about and $2000

partial corporation,There was also a stock and sale toasset another
Tape, Inc., foreignTextile which had an Theestablished market.

relationship parties Believingbetween the he wasdeteriorated.
being corporation, McElroy Attorneyforced out of the retained

1980, brought petitionJames H. inSchulte and a successful to com-
pel Gaffney corporation provide corpo-himand the to with access to
rate records.
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1982, readjustment ofMcElroy brought compel aIn suit toMarch
McElroy Gaffneyby inanddisproportionate investments madethe

again retaining Attorney representto him.corporation, Schultethe
1982,Gaffney McElroy’s salary in NovemberterminatedWhen

compensation and bene-McElroy an law tofiled action at recover
Meanwhile, Gaffneyfits, acting attorney. filedas hiswith Schulte

deny McElroycorporation in accessof the an effort tosuit on behalf
anybooks, enjoin divulging infor-corporateto and to him fromthe

McElroy prevailed inEnterprises andto others.mation Chelsea
actions, his towith at side. Schulte has continuedboth Schulte

dealingsMcElroy general corpo-therepresent in his course of with
so,and, having intimatelyis in familiarinvolved andration done

issuethe various transactions at in the current action.with
1985,Mayby equitycase in inThe instant was commenced a bill

plaintiffframed as action. Theand was a shareholders’ derivative
pur-alleged corporationthe used to their ownthat defendants the

sought damages,poses corporate account-and diverted assets. He an
assets, injunctioning, improperlyof and torestoration diverted an

prevent damages. inAdditionally, paragraphin the billfuture 23 of
damagesequity, plaintiffthe raised a for for intentionalclaim

Attorney plaintiff’sisinfliction of emotional distress. theSchulte
record incounsel of this action.

Gaffney jury inThe defendants and Graff made demand for trial
bypleading. subsequently joinedinitialtheir This demand was

Colby, attorney corporation.Marsh and the and for theaccountant
They disqualification Attorneymoved thealso for of Schulte

necessaryhe would abecause be witness at the trial. The court
jury demand, “advisory jury”appointingthedenied trial aninstead

count, 519:23, notingto pursuanthear the emotional distress to RSA
right jury “legal” therebythe to a trial on the claimthat one would

remain intact.
By separate day,the the theorder entered same court denied

disqualify Attorneydefendants’ motion to court foundSchulte. The
knowledge comprisethethat Schulte’s of various transactions that

likely “necessaryhim a thethis case would make witness” within
meaning Hampshireof Rule of the New Rules Professionalof3.7

found, however, disqualificationcourt ofConduct. The further that
followingSchulte extended in the intricacies of thehis involvement

hardship plaintiffwould create an unreasonable on the withincase
meaning (a)(3)paragraphof of rule.the the same The defendants

rulings.brought interlocutory appeal challengethis to the above

JuryRightI. to a Trial

designation an “advi-trial ofconsider whether the court’sfirstWe
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defend-jury” distress claim satisfied thesory the emotionalto hear
I, Hamp-part of theright jury under article 20 Newto a trialants’

Constitution, provides:whichshire
concerning property in all suits“In all controversies —and

except in which itpersons, in casesor morebetween two
practiced,used and andotherwisehas been heretofore

controversy notin doesexcept in in which the valuecases
dollars, estate is notand title of realfive hundredexceed

by juryright to a trial andparties have atheconcerned
unless,sacred, inheldprocedure shall bethis method of

high toarising seas and such as relateson thecases
necessarylegislature itwages shall thinkthemariners’

it.”hereafter to alter

byrightunqualified to a trialprovision affords theThis
law, applyto atas it was understoodjury at commonin actions

338, 339,Riley, 53v. 94 N.H.prior to 1784. Hallahancommon law
rightrecognized the has no431, (1947). thatIt is wellA.2d 432

summary proceedingsstatutory, unknownspecial, orapplication in
432,340, purely equitablelaw, or toat A.2d atcommon id. 53to the

304,LaFrance, 300, A.2d102 N.H. 156proceedings, v.Lakeman
123, (1959).126

juryHowever, equally recognized the trialwell thatit is
rightthough legal action to which theright -even aremains intact

equity:joined inwith an actionattaches is
by juryright lostto a trial is notparty’s constitutional“A

equity proceed-by [legal] inpresentation of issues anthe
by joining equity claims in one action. Theing and lawor

right jurya toparty has and claimsas to which aissues
jury equity....”may by inatrial be determined

Hampshire Practice, andWiebusch, Civil PracticeR. 5 New
Indeed,(1984). “the decisions of this2045(a), at 496Procedure §

right by jurystrong tendency uphold trialto the ofaState indicate
Palmer, 143, 146,Hampton 106possible . .” v. 99 N.H.whenever . .

Peters,Sons, N.H.397, (citing Murphy v. 95(1954) Inc.A.2d 399 &
give jurygenerally275, a trial(1948)). courts “willA.2d Our62 718

anyright timely to issuesin a fashion asparty who claims theto a
brought separatesubject jury if in aa trialhave been tothat would

action____” 1455,Wiebusch, supra at 252.§

actionparties derivativeBoth concede that a shareholders’
Co., N.H.equity. v. Nashua Textile 103action in See Bowkeris an

However,245, 630, a cause of action242, (1961). thatA.2d 632169
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is,at lawis an actionof emotional distressfor intentional infliction
wrongthink, beyond peradventure. is a that fallsSuch a tortwe

wrong forof as civildefinition a tortwithin the traditional “[a]
remedy unliquidated dam­law foris a common actionwhich the

exclusively of a or theages, is breach contractwhich not theand
Salmond,merely obligation.”equitableorof a trust otherbreach

213,Engel,(10th 1945). See v. 124 N.H.Torts 13 ed. PlanteLaw of
(1983));11299, (annotated in A.L.R.4th(1983) 491302469 A.2d

Merrill, 647, (1979).119 406 A.2d 300Corso v. N.H.

Managementfromcase is different Smith v. ManchesterThis
by plaintiff.361, (1977),361 cited theCorp., N.H. 373 A.2d117

damages aris­trust andinvolved an action for a constructiveSmith
solelyagreement; strictlying anpartnership it was andof aout

accounting join legal Inequitable for not a claim.action an and did
case, specifi­however, equityinparagraph billthe instant 23 of the

equitable Although maylegal itcally an claim.raises a rather than
predominantly one forwhole remainsbe that the action as atrue

Thermo-Stitch,relief, reasoningagree in Inc.equitable we with the
486, (5th 1961),Processing Corp., 294 F.2d 491 Cir.v. Chemi-Cord

equitable“if causemakes no constitutional difference thethat it
legalclearly outweigh[s] so basic of the casethe cause that the issue

equitable.”whole isas ataken

thein this the are entitled to haveSince action defendants
legal right,by jury it that thedecided a as a matter of followsissue

jury bindingaccorded effect. Americanverdict of the must be See
306,Liberi, 480, 482,Employers Ins. 147 A.2d 307-­Co. v. 101 N.H.

Hence, “advisoryappointment a(1958).08 court’s of merethe trial
519:23,count,jury” pursuantto hear the distress to RSAemotional

was error.

may properprovides that directRSA 519:23 court“[t]he
by any questionjury ofbe framed the trial of factissues to for a
However, provisionarising equityin bein a suit . . . .” this must

conjunction 491:16, provides billsin with which thatread RSA “[i]n
by jury,equity,in when framed a the verdict orissues are and tried

jury mayfindings advisory only orof the shall be and be modified
satisfactory upon.” It thatset if not to found a decree is settledaside

disregard juryprovision permit athis does not the court tolatter
right.upon jurya of Ameri­an issue triable to as a matterverdict

Co., 482,Employers supraIns. at thecan at 147 A.2d 308. Since
in this the distressdefendants case are entitled to have emotional

jury binding, id., appoint­to a verdict will be thecount tried whose
advisory jury constitutionally acceptableof an is not ament

substitute.
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advisory jury appointed to hear thewasanThe fact that
contention, by theadvancedbelies thedistress countemotional

jurycomplex consid­forin case are toothe issues thisplaintiff, that
reason foris not sufficientcomplexity of a case aloneTheeration.

constitution,byguaranteed ourjuryrefusing the trialto allow
718,275, 276,Peters,Sons, A.2d 719N.H. 62Murphy Inc. v. 95&
bindingto aare entitledthat the defendants(1948), and we hold

Engel,v. 124issue. Plantejury emotional distress Seeverdict on the
213, (1983).A.2d 1299469N.H.

Disqualification CounselII. of
refusingin to dis-trial court erredwhether thenow considerWe

likely at thebe a witnessAttorney he wouldqualify Schulte because
application of Ruleinterpretation andThe issue involves thetrial.

Conduct, professionalwhich makes itthe Rules of Professional3.7 of
which helawyer in a trial ata to act as an advocateformisconduct

specifiednecessary except cases.likely in certainto a witnessis be
writing a3.7, on cleanconstruing we nóte that we areRuleIn

recentlyonlyslate, enacted.in current form wasas the rule its
1, 1986,February replacesby Rule 3.7effectiveAdopted this court

5-101(B) the of ProfessionalDisciplinary and 5-102 of CodeRules
of ProfessionalABA Model RulesResponsibility. As set forth in the

by Hamp-Conduct, originally theproposed to this court Newand as
disqualification couldAssociation, provided thatRuleBar 3.7shire

client,”hardshipground thethe of “substantialbe avoided on [to]
See, e.g.,many Mo.adopted inin that form States.the rule wasand

However,3.7; this courtERAriz. S. Ct. Rule 3.7.S. Ct. Rule
“unreasonable,”the wordrejected in favor ofthe word “substantial”

disqualification therequired and easescopethe ofin to limitorder
hardship.charged proving To the extentparty withtheburden on

ver-old rule or a differenteither thecited herein involvethat cases
only guidance.one, they on forare reliedthe newsion of

Hampshire provides as follows:adopted in NewRule 3.7 as

in whichlawyer advocate at a trial“(a) shall not act asA
necessary exceptlawyer likely witnessto be aisthe

where:
issue;testimony(1) relates to an uncontestedthe

legaloftestimony nature and value.(2) relates to thethe
case;in the orrenderedservices

lawyer unreason-disqualification would work(3) of the
hardship the client.”onable
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exercising to allow or forbid an attor­In its discretion
witness,ney appearin also to as a thewho is an advocate the case

purposeexamine the of the advocate-witness rule andcourt should
particular requireswhether the situation withdrawal.determine

Morris, 669, (7th 1983).v. F.2d Cir. The rec­United States 714 671
ognized forbidding appearreasons for counsel to as a witness

following: eliminating possibility attorneyinclude the the that the
witness,fully objective reducingwill not be a and the risk that the

trier of fact will confuse the roles of advocate and witness and
erroneously grant weight attorney’s arguments.special to an Id. The

justicearule also “reflects broad concern that the administration of
fair,only appearnot be but also fair.” Id. Since traditional and

primary protection legal systemrationales for rule ofthe are the the
appearance impropriety juryfrom the of and the avoidance of con­

fusion, Note, Z, Then X, Why?,The Advocate-Witness Rule: But 52If
1365, (1977) (discussing 5-101(B)L. Rev.N.Y.U. 1369 DR and 5-102

Responsibilityof the Code of Professional of the American Bar
Association), reject argument presence jurywe the that the of a is

Clearly, appearancean improprietyirrelevant consideration. the of
argument nonjury setting. Note,loses force in a 52 L. Rev.N.Y.U.

However, legalat 1390. since we have inheld that the count this
jury right,iscase triable to a as a matter of constitutional we

questionapproach foregoing policiesthe with all of inthe mind.

All we need decide in the instant case is whether the
disqualification Attorneyof Schulte would work an unreasonable
hardship plaintiff. resolving question, balancingon the In this “a is
required oppos­between the interests of the client and ofthose the
ing party. regard given disqualifi­. .. must be to the ofeffect[D]ue

lawyer’s 3.7,cation on the client.” Rule comment. A central consid­
balancing plaintiff’sin knowledgeeration this is whether counsel’s

underlying unique.of the facts this suit is extensive and Lumbard v.
Inc.,Maglia, 1529,Supp. (S.D.N.Y. 1985) (construing621 F. 1540

5-102).DR
beyond question Attorney knowledgeIt is that Schulte’s of the

presenttransactions involved in the case is extensive. He has
represented plaintiff years.the in these matters for six He has

intimatelybecome familiar with the numerous details involved. He
participated discovery process,has in the and has a consummate

understanding of his client’s needs.
determining Attorney knowledgeIn whether Schulte’s of this case

unique, justify application hardship exception,is so as to the of the
signifi-we must ask whether the facts and transactions involved are

cantly complex. relationships, per-The numerous transactional both
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litigation not sim-gave this arerise toprofessional, thatsonal and
complexagainst backdropa ofparties existsof theple. The conduct

unfamiliar observer.that vex thepersonal transactionsandbusiness
numbers a full fourteenessential factscompilation of theA master’s

Enterprises involved nolength. operation of Actionpages in The
includingagreements,complex separate businessthan threefewer

lengthy negotia-corporation. Intricate andpartnerships and atwo
circumstances, Attorneywe think thatplace. thesetions took Under

particu-himcase renderswith thisextended involvementSchulte’s
plaintiff,represent so that hisuniquely qualified to thelarly and

hardship upon his client.andeparture would work unreasonable
Taff,Groper v. F.2ddistinguishable from 717thuscase isThis

Although inby that case1983), defendants.(D.C. cited theCir.1415
applicable,5-102(A) held notexception washardship of DRthe

straightforwardbar, relatively ...was, at “aGroper unlike the case
nor the fac-1419, contested issuescase,” which “neither theid. at in

complex.” Id.background particularlytual [were]

hardshipFurther, although recognize the financialwe that
doof new counseldelay with the retentiontypically associatedand

hardship,themselves, since suchnot, by unreasonableconstitute
attorneys aredegree in all cases wherehardship will exist to some

Disquali­expense relevant here.factor isdisqualified, think thewe
plaintiff make con­Attorney the towould forceof Schultefication

simplypay toin to new counselorderfinancial sacrificesiderable
plaintifflitigation. that theThe facthimself with thefamiliarize

already experiencedand haspresently possesses finite resources
ignored. Noting that thehardship cannot beprotracted economic

of thecommitted to the discretionof the isand control trialconduct
error of lawrulings not be overturned absentjudge, willtrial whose

Charland, 63, 64,discretion, 119v. 100 N.H.Cloutieror abuse of
judgesay erred or96, the trial(1955), cannot thatweA.2d 97

Attorneyhold that Schultein this case. Wediscretionabused his
counsel, notwithstanding theasproperly permitted to continuewas

testifymay at trial.he be called tofact that

goal exception thatFinally, create anit is not our towhile
potentialrule,” forimportant to consider theit is“swallows the

potentialdisqualification provision. Suchin theabuse inherent
partyopposing topermits anthe extent itin the rule toinheres

client,“By forcing theof counsel.client’s selectioninfluence the
usuallyemploy and less suit­expense, to otheroften at considerable

having thecounsel, effectively penalizes individuals forthe ruleable
attorney legal problem in advance.”foresight an on ato consult
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Rule, There-L. Rev. at 1367.Note, 52 N.Y.U.The Advocate-Witness
rule, taken “todisqualification must before, careapplying thein

justiceovercoming to the. . substantialprevent from .literalism
1357,Vanderbilt,Co., F.2d 1360Foley Inc. v. 523parties.” &J. P.

regard,J., we would beconcurring).(Gurfein, In this(2d 1975)Cir.
disqualificationrecognize thatwere we not tothan candidless

litigation process . . .simply common tools of theoftenmotions “are
Graafeiland, Lawyer’sstrategic purposes.”purely Van. forused . .

N.Y.L.J., 20,JulyJudge’s (Part II),ViewInterest­—­AConflict of
1,1977, 2.at col.

part; ininReversed affirmed
part.

Thayer, J.,C.J.,concurred; Brock, con-J., andBatchelder,
SOUTER,J.,specially; did not sit.curred

court has neverC.J., concurring thisBrock, in the result: Because
question or not the tort ofof whetherof thethe meritsaddressed

recognized, andshould beof emotional distressinflictionintentional
only in thepresent appeal, I concurissue in thequestion is not atthe

reached.result

Brock,Thayer, J., of C.J.joins in the concurrence

Merrimack
No. 87-090

Harry a.P. &

v.

Sheridan, Administrator, & a.John J.

3,June 1987

a., a. on theFriedman &of ConcordBruce E. Friedman & {Mr.
plaintiffs.memorandum, orally), for theand Mr. Friedman


