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Rule, There-L. Rev. at 1367.Note, 52 N.Y.U.The Advocate-Witness
rule, taken “todisqualification must before, careapplying thein

justiceovercoming to the. . substantialprevent from .literalism
1357,Vanderbilt,Co., F.2d 1360Foley Inc. v. 523parties.” &J. P.

regard,J., we would beconcurring).(Gurfein, In this(2d 1975)Cir.
disqualificationrecognize thatwere we not tothan candidless

litigation process . . .simply common tools of theoftenmotions “are
Graafeiland, Lawyer’sstrategic purposes.”purely Van. forused . .

N.Y.L.J., 20,JulyJudge’s (Part II),ViewInterest­—­AConflict of
1,1977, 2.at col.

part; ininReversed affirmed
part.

Thayer, J.,C.J.,concurred; Brock, con-J., andBatchelder,
SOUTER,J.,specially; did not sit.curred

court has neverC.J., concurring thisBrock, in the result: Because
question or not the tort ofof whetherof thethe meritsaddressed

recognized, andshould beof emotional distressinflictionintentional
only in thepresent appeal, I concurissue in thequestion is not atthe

reached.result

Brock,Thayer, J., of C.J.joins in the concurrence
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Rice,Merrill, attorney general GrayStephen (Emily assistantE.
attorneyattorney general, Geiger, general, onand Susan S. assistant

memorandum, orally),and for the defendants.the Ms. Rice

OpinionMemorandum

14, 1985,February Superior (Dunn, J.) ordered thethe CourtOn
population buildingthe of each at the Youthdefendant to limit

“population cap byDevelopment (YDC) to the establishedCenter
621:10, I,(Supp. 1983).” providesRSA that resi-RSA 621:10 “[n]o
exceed,facility perioddential at shall for a of more than[the YDC]

excluded,holidayshours, Sundays capacitytheand maximum ...24
oversight panelby population . . . .” At all relevanta timesfixedas

been,building populations so established has andthe total of the
remains, juveniles.107

30, 1986,By pleading plaintiffsdated counsel for thea October
inmoved that the administrator of the YDC and others be found

contempt populationto limit toof the 1985 order for their failure the
13, 1987,Januarypermitted thethe numbers under the statute. On

contemptSuperior (Morrill, J.) found the named inCourt officials
“populationa further order that the of the is not toand issued [YDC]

any anyjuveniles under circumstances at time.”exceed 107
The defendants moved for reconsideration of the order because of

621:10,inconsistency thatits with RSA I. The court conceded the
statutorypoint,” but observed that the lan-motion raised “a valid

clarity”guage was “unclear” and “for the sake of denied reconsider-
appealed.ation. The defendants

gives leewayplainlyThe statute the defendants to exceed the limit
twenty-four Sundaysperiods plusof for short of hours and holi-107

days apparent prac-for is thecontinuous therewith. The reason this
difficulty making dispositional arrangementstical alternative onof

very days judicial governmentalshort notice and on when and other
agencies conducting regularare not business.

leeway,Although questionthe order in would remove that we are
any doinginunable to find foundation the record for so. The motion

order, findingcontemptfor seeks no such and there is no that the
safety juvenileshealth and of committed to the YDC has been or

by allowing expanded population duringjeopardized anwould be
periodslimited allowed under the statute.the

justify byplaintiffs attempted appealThe have to the order under
84-9,reference to the Executive Order dated DecemberGovernor’s

7, 1984, support superiorinbut we do not find the latter for the
imposition an limit of While the executivecourt’s of absolute 107.

generally requires population oforder that the “maximum the
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by shall be maintained... of residentspermitted law 107[YDC]
statutoryexceeded,” preamble quotes lan-theits. . . not . . .and
that numbergiving discretion to exceedguage the administration

therefore,believe, orderthat the executivetemporarily. notWe do
statutory permission toreasonably interpreted to limit thebecan

is notpoint, perhaps, is the fact that thisEqually to theexceed 107.
order.proceeding enforce the executivetoa

subjecting moredefendants to ano for thewe find basisBecause
imposes, superior orderthe court’sthe statuteburden thanonerous

topopulation of the YDC exceed 107to allow thebe amendedshall
621:10,1.bypermitted RSAthe extentto

Remanded for modification.
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