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defender, Concord, byGreen, appellate of briefassistantJoanne
orally, plaintiff.theforand

McGuire,generalMerrill, attorney A. assist-Stephen E. {Kathleen
orally),attorney general, and for the defendant.on the briefant

corpus, plaintifftheSOUTER, By petition for writ of habeasJ.
conviction, resting avalidity shoplifting onchallenges of athe 1985

knowingwhich, claims, or volun-she was notplea contendereof nolo
petition.J.) dismissed the Wetary. Superior {Dickson,The Court

and remand.dismissal ordervacate the
suspended fraudulentsentence forplaintiff received aIn the1984

1985,By April,in she wascomplaint filedcard.use of a credit
pleaded nolo contendere incharged shoplifting, which shetowith

impositionagreement seek ofthat it would notfor thereturn State’s
sentence, thousand dollar finerecommend a oneand wouldthe 1984

months on the newsuspended sentence of twelveaand further
acceptedJ.) the{Capistran,charge. District CourtThe Manchester

guilty, her in accord-present plaintiff and sentencedplea, thefound
with the recommendation.ance

charged shop-December, 1985, a secondplaintiff was undertheIn
guiltywas found afterlifting complaint in the same court. Shefiled

J., of twelveanother sentenceCapistran, and receivedtrial before
suspendedfine. Thesuspended plus a one thousand dollarmonths

forward,broughtshoplifting conviction wasprioron thesentence
months thereunder.however, to serve sixwas orderedand she

shopliftingfirst conviction.to vacate theplaintiff then movedThe
J., motion, plaintiff filed both atheCapistran, denied theWhen

corpusof habeaspetition for writappeal in this court and aofnotice
appeal theaccept the fromtosuperior court. We declinedin the

pro-completion habeaspending of theDistrict CourtManchester
ceeding superior court.in the

conviction, petition allegesvacating the habeasgrounds theforAs
counsel, police honor cer-of the tofailureinadequate ofassistance

police to discloseagreement, failure of thepleaof thetain terms
unknowingevidence, anddestroyed thethey andorhad lostthat

upon the convictionplea whichinvoluntary of the nolocharacter
evidentiary hearing,testimony shetheplaintiff’s attherests. In
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unknowinginvoluntary because sheandpleathat the wasclaimed
ifto a trial shebeen entitledthat she would havenot understoodhad

guilty.pleadto nothad chosen
thedisposed of the claim thatrelief andsuperior court deniedThe

by finding require-unknowing involuntary that “theplea andwas
Alabama, (1969) been min-Boykin havev. U.S.ments of 238][395

parties andBoykin implies, both theimally (As the citation tomet.”
func-plea nolo contendere isassumed that a oftrial court havethe

guilty, Boykin was con-equivalent plea with whichtionally to a of
assumption, without war-proceed butwill on the samecerned. We

25,Alford,ranting v. 400 U.S.soundness. North Carolinaits See
(1970)).35-36 n.8

on thepetition was deniedplaintiff appeals insofar as theThe
doesBoykin. that the recordcompliance with We concludebasis of

non-compliance withfinding, compliance orsupport that thatnot
relief,right andplaintiff’s todispositive of theBoykin not aloneis

implyinginterpreted themay asorder not bethe trial court’sthat
petition.necessary support of thefindings to dismissal

is to reliefthat she entitledplaintiff does not now claimThe
comportshowing plea to withmerely of her failsthat the recordon

analysis withsupra. startsholding Boykin Alabama Ourof v.the
compliancenevertheless, or not with its standardsBoykin, because

litigat-proofof inparty the burdenwhich must beardoes determine
voluntary.knowingplaintiff’s plea anding waswhether the

appeal, Boykin requirespurpose of review on directFor the
showing criminal defendant’son the record that aaffirmativean

knowledgevoluntarily that itsguilty and withplea was enteredof
against compelled andentry privilege self-incrimiriationthewaived

by jury witnesses.rights and to confront adverseto be triedthe
Vitek, 766, 769,242-43; 114Pierre v. N.H.Boykin, U.S. at St.395

Black, 1380,117, (1974); Roddy v. 516 F.2d 1383-84119A.2d330
denied, (1975). a of theWithout record(6th Cir.), cert. 423 U.S. 917

voluntary knowing character of ainquiry into the andcourt’strial
decision, plainacceptance plea will be treated asof hisdefendant’s

Boykin, at 242.error. 395 U.S.

direct,collateral, upon a criminalrather than attackOn
however, inadequate inconviction, record violationthe claim of an

review, proofnot, more, ofpredicate for andBoykin without aof is
not, alone, requirestanding that a convictionviolation doessuch a

651,433, 436-37,Desbiens, A.2d374be vacated. v. 117 N.H.State
626,Lockhart, (8th Cir.(1977); v. 490 F.2d 627-28Todd652-53

voluntaryrepresentedRather, plea a1974). issue is “whether thethe
openamongintelligent courses of actionchoice the alternativeand
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to the Alford, 25,defendant.” North Carolina v. (1970);400 U.S. 31
Desbiens, supra 437,v.State at 374 A.2d at A criminal653. defend-

seeking guiltyant pleato vacate a and conviction on collateral
allege, therefore,review pleamust voluntarythat his was not or

intelligent. specificHe must describe plea“the inmanner which the
involuntaryinwas fact understanding,” Desbiens,or without State v.

supra 437, 653,at go374 A.2d and must at least forward with evi-
dence specificsufficient to indicate presentsthat his claim a
genuine adjudication. Desbiens,issue for supra 435,See State v. at
374 A.2d at 652.

pointIt is at this in compliancecollateral review that with
Boykin important. Boykin bybecomes If is satisfied a record indi­
cating affirmativelythat the trial enquiredcourt into the defend­

entering pleaant’s volition in appreciationthe and into his of those
consequences emphasized Boykin opinion,in the and if there is thus
a basis on originalthe face of the record for the court’s conclusion

plea voluntary knowing,that the was and the criminal defendant
will bear bythe burden to convincingdemonstrate clear and evi­

wrong pleadence that the trial court was and that his was either
involuntary unknowingor for specificallythe reason he claims. See

Perrin,Roy 88, 97,v. 1151,122 N.H. 441 A.2d (1982);1157 State v.
Laroche, 127, 131, 631,117 N.H. (1977).370 A.2d 634

otherwise, however,It is if the record pleaof the defendant’s
Boykindoes not meet standards. If there is no record or an inade­

quate enquiriesrecord of the trial court’s into the defendant’s voli­
knowledge,tion and State, Desbiens,the burden rests on the State v.

supra 437, 653,at respond374 A.2d byat to to the defendant’s claim
demonstrating convincingto a degree, Black,clear and Roddy v. 516

1384, pleaF.2d at voluntarythat the knowingwas respector in the
specifically challenged. Lockhart,Todd 627-28;See v. 490 F.2d at
McChesney Henderson, 1101,v. 482 F.2d (5th 1973),1107-09 Cir.

denied,cert. 414 (1974).U.S. 1146
applying first,these standards apparent,In here it is that the

plaintiff satisfyfailed to requirementsthe pleadingminimal of dis-
petition allegescussed merelyabove. Her pleathat her was not

“knowingly, intelligently voluntarilyor entered with the effective
counsel,assistance of plainas shown from face of the record below.”

plaintiff erroneouslyThe thus that a mereassumed allusion to an
inadequate Boykin record relief,would state a claim for collateral

pleaspecifyand she how supposedfailed to the was to have been
involuntary unknowing.or It superiorwas therefore within the
court’s claim,discretion to dismiss the or to decline to address it
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of Theplaintiff it in Desbiens.amended satisfactionuntil the had
State, regardedcourt, however, for thewell as counselsuperior as

testimonyeffectively by plaintiff’s thatpetition theas amendedthe
trial,rightignoranceunknowing of her to aplea due toher was

guiltyby which shepleaa of not andcould claimedwhich she have
Boykin,by plea at 243.395 U.S.her of nolo contendere. Seewaived

accordingly.petitionthe as amendedWe will treat
next, did notapparent, that the District Courtis ManchesterIt

by providing adequaterecord to indi-satisfy Boykin athe standards
knowing voluntary. particu-plea While no onethe andcate that was

Beaulieu,necessary Boykin,procedure State v.form of is underlar
3,483, 485, pleas(1975),4 misdemeanor are asA.2d115 N.H. 344

felonysubject inrequirements pleasto cases. Becausemuch its as
records, obligationprovide stenographic this todistrict courts no

makingBoykin practicalpresents a choice between amake a record
recording using waiver-of-rights form.tape pleaof or a writtena

years theis the second case in recent to reveal to us thatYet this
tapedhas made neither a nor a writtenManchester District Court

820, 310,815,Harper,State 126 N.H. 498 A.2d 314record. See v.
(1985).

district silent record does not exhaust the indicationsThe court’s
however,deficiencies,Boykin for thethe evidence introduced atof

suggestionhearing anysuperior is of that thecourt habeas devoid
Boykin enquiry.court even a minimal There wasdistrict conducted

testimony plaintiff that thefrom the she was atuncontradicted
onlyin the for to fivedefense table the front of courtroom three

judge questions.and that asked her no Her then defenseminutes the
negotiationsas at hadcounsel testified that as soon the bench

plea agreement free ofin a that left his client to walk outresulted
bang,courtroom, through,just put asthat fast as we could.the “we

them,plaintiff her and toldI walked back to and. . . mother][the
get‘Hey, out while we can.’” There is thus no record oflet’s of here

support superior Boykinto court’s conclusion that theevidence the
requirements were met.

however, Boykinseen, the ofAs we have violation did not entitle
simplyplaintiff Itto relief on this collateral attack. left the Statethe

convincing degreeto clear andthe burden demonstrate awith to
plaintiff pleaher she hadwhen the entered understood that shethat

ultimately juryright trial, aand before thea to insist on a trial
superior court.

however,not, gosuperior so findas toThe court did far
right juryexpressly plaintiff her trialthat did understand to athe

enteringconsequent right by plea noloof that the ofand the waiver
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implicit findingcontendere.Nor can we infer an to that effect from
the court’s correct, sure,order of dismissal. The court was to be in

general plea rest,its statement that a must not on conformancewith
particular knowledgeritual,a but on the and volition of the crimi-

proceededBecause, however,nal defendant who enters it. the court
by unsupported finding Boykinto address this issue the that the

any suggestion plain-satisfied,standards had been tacit about the
knowledge entering plea fraughttiff’s when the was with ambi-

guity.
superiorWe therefore remand to the court for a further eviden-

tiary hearing satisfyto determine whether the State can its burden
demonstrating convincing degreeof to a clear and that when the

plaintiff pleaentered her nolo she knew that she havecould insisted
ultimately jury superi-and, above,On a trial as we saw a trial in the

or court.

andVacated remanded.

All concurred.
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