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(Second)(emphasis added) (quoting Restatement506 A.2d at 297
Judgments 85(2)(a) (1982)).of §

case, judgmentpresentnot the case before us. In the a wasThis is
proceed-in favor of the defendant in the earlier criminalrendered

ing. granting of the defendant’s motion to dismiss indicates thatThe
establish, beyondpresentfailed sufficient evidence to athe State to

doubt, 647:2,that the defendant was in violation of RSAreasonable
establish, byI, pre-aII. It does not indicate that the failed toState

evidence,ponderance were used forof the that the video machines
purpose illegal gambling.ofthe

not, therefore, precluded by applicationis the ofThe State
estoppel pursuingcollateral from its libel for decree of forfeiture

647:2,pursuant to V.RSA

andReversed remanded.

concurred.All
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P.A.,Burns, (PaulBryant, Hinchey, of Dover R. CoxCox & Shea
brief, Gaige orally), for theStephen Gaige on the and Mr.E.and

plaintiff.

Moran, Clancy, (KarlFisher, Willoughby of Dover O. Durand&
brief, orally), defendant.Fisher for theand E.on the Robert

jury onJOHNSON, appeals a verdict rendereddefendantJ. The
$343,000.14, 1986, plaintiff in amount of TheMay in of the thefavor

prior(1) whether afollowing presented for our review:issues are
inju-personalsubsequent forprecludes a actionfor divorceaction

plaintiff in the tortparties, thethe same whereries in tort between
upon involved inthe same acthis cross-libel for divorcebasedaction

rulingJ.) insuit; (Nadeau, erred(2) whether the Trial Courtthe tort
attempted murderconviction for thecriminalthat the defendant’s

litigating ofcollaterally estops the issuesher fromhusbandof her
subsequent upon the sametort suit basedliability in aand causation

admitting certain medi-erred inwrong; (3) the trial courtwhether
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conviction,records, prior and real evi-criminalthe defendant’scal
bullet;gun sample (4) theand a and whetherin the form of adence

punitiveit wasjury in this case was erroneous becauseverdict
compensatory in affirm.nature. Werather than

1953, togetherAugust 7, and residedparties married onwereThe
date, argument31, in the wake of anDecember 1978. On thatuntil

p.m.wife, plaintiff approximately tothe left home at 11:00hiswith
neighbor’s house. Within a few min-drink at hisa New Year’shave

wielding familythere, appeared, the .38arrival his wifeutes of his
struggled, plaintiff was shot inparties and therevolver. Thecaliber

injury,permanent as well asfacialHe suffered severe andthe face.
surgery, of thescarring. Despite reconstructive effectsextensive

injury present.stillare
attempted murder of thewas convicted of theThe defendant

court,bysubsequently overturned thisplaintiff. conviction wasThat
juryproperlynot instructed thepartin because the trial court had

shootingconcerning the was accidental.the defendant’s claim that
Aubert, 634, (1980).A.2d 124 The defend-120 N.H. 421v.See State

December,again in 1980.was tried and convictedant
conviction, brought forAubert an actionAfter her first Jean

Armand Aubertupon differences.divorce based irreconcilable
cruelty,ground and testified in detailthe of extremecross-libeled on

1, 1980,Mayshooting dated Armandincident. In a decreeabout the
Apparently dissatisfied with the terms ofa divorce.was awarded

settlement, brought court,appealproperty Armand an to thishis
accept.declined towhich we

brought personalSubsequently, civil suit forArmand Aubert this
wife, negli-against asserting uponinjury claims basedhis former

motions,Acting pretrialgence onand intentional tortious conduct.
prior convictionthe trial court ruled that the defendant’s criminal

liability plaintiff requestedjudicata liberalwas res on the issue. The
trial,damagescompensatory at the which was limited to the issue of

damages. jury $343,000, appealreturned a verdict for and thisThe
followed.

failingWe first consider whether the trial court erred in to dis-
preclusion groundsmiss previousArmand’s suit on because of the

Althoughparties.divorce action between the same Jean has couched
argument estoppel” terminology,her in “collateral she makes refer-

preclusion in pre-ence to claim her brief. We therefore address the
judicata, preclusion,issue under both res orclusion claim and collat-

estoppel, preclusion.eral or issue

long priorIt is settled that a divorce decree acts as a abar to
divorce,subsequent groundfor everyaction as to the same and issue
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Brown,actually litigated. (1859) (aBrown v. N.H. 536 finalSee 37
subsequenta bar to a libel on thedecree in a libel for divorce is

However, requirecause). preclusion applicable tono rule of issame
subsequentprior as a bar to a civil actionthat a divorce decree acts

that, general,Indeed, plaintiff inin the has conceded such atort.
law,good adoptdecline to a rulerule would not make and we such

now.

That,a spousespouse can another in tort cannot besue
See, Schneider, 70,questioned. e.g., v. 110 N.H. 260 A.2dSchneider

Letourneau, 309,97, (citing(1969) Morin v. 102 N.H. 156 A.2d98
argued(1959)). civil action in tort iscan it be that a the131 Nor

Althoughpurposes.judicatafor we havesame “cause of action” res
changeemphasized in is to remove thethat “a labels not sufficient

Beres,adjudication,” Lougee[preclusive] prior v.effect of 113[a]
Grace,712, 714, 422, (1973) (quoting v.A.2d 424 Grace 394N.H. 313

127, (2d 1968)), we think it clear that a civil action inF.2d 128 Cir.
fundamentally proceeding,is different from a divorce and thattort

entirelyrespectivethe issues involved are distinct.

Ltd.,Leasingv. First 129 N.H.In Eastern Marine Southern
step270, a in the direction of(1987), this court tookA.2d525 709

byclarifying preclusion adoptinglaw in this the RestatementState
Judgments judicata(Second) of definition of cause of action for res

collectivelypurposes. In that case we held that “cause of action”
whichto all theories on relief could be claimed on the basis“refer[s]

275,question.”of the factual transaction in at 525 A.2d atId. 712.
subsequent uponThus “a suit based the same cause of action ... is

though plaintiff prepared (1)inbarred ‘even the is the second action
grounds presentedpresent the case notto evidence or or theories of

action, (2)in the first or to seek remedies or forms of relief not
275, A.2d525 atdemanded in at 712.the first action.’” Id.

case,purposes presentFor of the we must ask whether the
type of relief available in a tort action is available in an action for

typedivorce. We think the clear answer is that the same of relief is
cases, judicata operate innot available in both and that res does not

situation, notwithstanding approach questionour liberal to thethis
purposeof what constitutes a cause of action. The of a divorce action

legalrelationship separationis to dissolve the marital and effect the
wife, brought compensa­of man and while a tort action is to recover

injuries wrong.of a settledtion for suffered as a result civil It is that
damages injuries requested pro­personal be in a divorcefor cannot

Kennard, 326-27, 414,ceeding. 320, A.Kennard v. 87 N.H. 179 419
(1935). alimony in such cases does notThe fact that is often awarded
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Kennard, 327,suprain at A.point. As this court noted 179alter the
at 419:

partake the of either dam-“[A]limony does not of nature
ages penalty . . . is an allowanceor a for misconduct. ‘[It]

maintenance, having purposesupport no otherfor and
Althoughobject.’. heldprovidefs] no other . . it isand for

[spouse] may accountconduct of the be taken intothat the
alimonyfixing does not meanin the amount of . . . this

againstdamages for ill treatment are to be assessedthat
him....”

omitted.)(Citations

Having plaintiff’sdetermined that the tort claim is not
by judicata, questionres now to ofbarred we turn the whether he is

damagesprecluded litigatingfrom the issue of under the doctrine of
estoppel, precludes relitigation subsequentwhich the in acollateral

actually litigated prior Hoppsinaction of issues a suit. v. Utica
Co., 508, 511, 294, (1985).Mutual Ins. 127 N.H. 506 A.2d 297 We

that, Hampshire, necessarynote in New it is not for collateral
mutuality parties. who,estoppel partybethat there of Thus “[a]

litigation, litigatingafter full has lost on an issue is . .. barred from
Durham,parties.”the issue newwith Cutter v. Town 120 N.H.of

110, 111, 1120, Instead,(1980).411 A.2d 1121 the issue turns on
party against soughtpreclusionwhether or not the whom is had a

opportunity litigate“full and fair ... to the issue. . . .” v.Sanderson
Balfour, 213, 216, 185, (1968).109 N.H. A.2d It247 187 is clear that

opportunity litigateinArmand Aubert had no such this case to the
damages question Althoughproceeding.in the divorce Armand tes­

injuries shootingtified about his and his wife’s conduct in him at the
proceeding, testimony onlydivorce such could have been offered in

groundssupport cruelty.of his libel for divorce on of extreme The
damagesright injuriesissue of his to recover for his was not before

court, Indeed,the divorce and could not have been. the divorce court
jurisdiction damages personalwould be without to award for

injuries.

ours, wife are liable toIn States such as where husband and
torts,for their we think the correct view is that the facteach other

liability, liabilityof divorce does not affect such and that such is not
proceeding.in 41 Husbanddetermined the divorce See Am. Jur. 2d

527, (1968). hold that the divorceand at 448 We therefore§Wife
preclude bringing subsequent per­of a action fordecree did not the

injury insonal tort.
rulingerred in its thatWe next consider whether the trial court
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attempted murder of hercriminal conviction for theJean Aubert’s
liabilitycollaterally litigatingestops ofher from the issueshusband

511, 297,supraHopps,in In at A.2d atand causation this case. 506
estop-priora criminal conviction has collateralthis court held that

actuallysubsequent proceedingpel in a civil as to the issueseffect
litigated case:and decided in the criminal

whyprinciple criminalno reason in an earlieris“[T]here
partyjudgment preclude a to the criminalshould not

relitigating an of fact in a laterprosecution from issue
enjoyed op-proceeding, party a full and fairifcivil that

fact,litigateportunity in the first instance. Into the issue
stronger applying estop-for collateralthere is a rationale

against applyingthan forpel criminal defendanta former
case,against party prior since the criminala to a civilit

presumptionof the of inno-has had the benefitdefendant
anyobligation proveto fact essentialcence and the State’s

beyond doubt.”conviction a reasonableto the
Judg-(Second) ofposition is in with the RestatementThis accord

judgmentprovides a in85(2)(a) (1982), that favor ofwhichments §
prosecution preclusiveauthority is inprosecuting in an earlierthe

againstperson in civil action the defendant inof a third a laterfavor
prosecution.the criminal

judgment significanceonHopps, we reserved the forIn
testifychoice not to in the crim­preclusion purposes of a defendant’s

argued orally appealon thatThe defendant’s counsel hasinal action.
Aubert,appliedestoppel here becauseshould not be Jeancollateral

rights, testifyinvoking infifth amendment did notpresumably her
issue,However, specificallywe hold that thisthe criminal case.

case,Hopps, properly before us in this because itin is notreserved
Although inspecifically below. the issue was raisednot raisedwas

Aubert,Companycompanion Allstate Insurance v. 129the case of
preserving398, (1987), this is not totantamountA.2d 915529N.H.

trial courts to avoid error ishere. We think the burden onthe issue
asking align ingreat enough them the issues raised onewithout to

Further,parties of another. the defendantwith the facts andcase
ArgumentsHoppsreserved in in her brief.has not raised the issue

Berwick, 477,appeal. N.H.waived on Dobbins v. 126not briefed are
496, general479, (1985). that theWe therefore hold493 A.2d 498

collaterallyapplicable, isHopps is and that the defendantrule of
liabilityrelitigating and causation.estopped from the issues of

jurynormallyAlthough is an issue for theit is true that causation
377,Brothers,decide, (1981),A.2dv. 121 N.H. 430 159to see Gowen



429

necessarilywas, think, decidedwecase the issue of causationin this
inquestion this civilThe of causationin the earlier criminal case.

arguednegligence. notAubert hasin the context of Jeancase exists
by dischargeinjury the of thewas not causedArmand Aubert’sthat

byeffect, injuryRather, argues, was “caused”gun. she in that the
negligence, by purposeful to relit-act. This amountsand not herher

igating previously action sinceissue determined in the criminalan
shooting accidental. We holdin that case that the wasclaimedJean

argu-raisingcollaterally estopped thisAubert is fromthat Jean
damageagain in this civil action.ment

records of Dr.now consider whether the medicalWe
McDougal properlyand Maine Medical Center were admit­Bruce

hearsayexceptionrecord” to theted into evidence. The “business
inapplicable this case was tried is found RSA 521:2rule when

1986, 210:1, IV, 1,by 1987), provides:(repealed eff. andLaws Jan.
act, event, shall, in asof condition or so far“A record an

relevant, competent if or otherbe evidence the custodian
identityqualified and the mode ofwitness testifies to its

regularpreparation, if in the courseits and it was made
business, act, orof at or near the time of the condition

court,event, if, opinion sources ofand in the of the the
information, preparation were such asmethod and time of

justifyto its admission.”
restrict,liberalize,provision notthis was enacted to and theThat

established, Corey Steeplejacksis wellintroduction of such records
126, 129, 617,Cray, (1965),v. 106 206 A.2d and it hasCo. N.H. 619

Walker,records, 282,hospitalextended to v. 106 N.H.been Walker
289-90, 468, trial,(1965).210 A.2d At the both Dr. Eastman473-74

McDougal, through deposition,Dr. video testified to theirand
knowledge regarding preparation, compiling, accuracy andthe
keeping the medical records.of

agree HampshirenotWe do with Jean Aubert that New
only party“imply” the cross-­Rules of Evidence 703 and 705 that

examining expertthe is to the introduction of medi­witness entitled
testimony.physician’srecords which form the basis of the Thecal

statute,clearly recordsrecords were admissible under the business
interpreted narrowly destroynot to its obviouswhich “should be

Walker, 290,supra (quotingA.2d at Trans­usefulness.” at 210 473
Seib, 253, 259, 871,Indemnityport v.Co. 178 Neb. 132 N.W.2d 875

(1965)).

incan it be said that the records as admitted this caseNor
unduly Surely anyprejudicial. prejudicial hospitalwere effect of the
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records, damages question, waswhich were relevant as to the sub-
stantially outweighed by reliability probativeness:andtheir

safeguards of theof trustworthiness of the records“[T]he
guaran-hospital are at least as substantial as themodern

reliabilityof of the records of business establish-tees
Progress accompaniedments. in medical skills has been

by improvements practiceofand standardization the of
recording concerning patient,the and these recordedfacts

routinely uponfacts are used to make decisions which the
patient depend.”health and life of the

Cleary, 313, (3d 1984).E. on Evidence at 882 ed.McCormick §
properlyin this case wereWe hold that the medical records

admitted.

gunarguesThe defendant that the admission of the and
purpose jury,no other than to inflame the and thatbullet served

they disagree. In toshould not have been admitted. We order re­
damages,compensatoryfor enhanced it must be shown thatcover

oppressive, andthe defendant’s act was wanton malicious. Vratsenes
Auto, Inc., 71, 73, 66, (1972).v. N.H. 112 N.H. 289 A.2d The trial68

court, in the exercise of its broad discretion to admit or exclude evi­
dence, reasonably guncould that the was relevant on theconclude

mental,anguish, physicalissue of the of both and enduredamount
conduct,Armand,by questionas well as on the of Jean’s wanton and

damages question.probative inthus would be of the See Welch v.
179, 182, 341, (1975);Bergeron, A.2d R.115 N.H. 337 343 N.H. Ev.

401.
Perron, 245,The defendant cites v. 118 A.2d 225State N.H. 385

gun(1978) support probativein of her claim that the value of the
Perron,byoutweighed prejudicialwas far its effect. how-and bullet

ever, questions regardingpropositionfor that thestands the admis-
documentarysibility of evidence rest with the sound discretion of

upholding photo-the trial court. In the trial court’s admission of
victim,injuriesgraphs depicting court into the infant this Perron

admissibilitythe notion that a decision on the of such evi-affirmed
Id.dence will not be overturned absent an abuse of discretion. at

246, 385 A.2d at 225.

case, sayApplying principlethis to the instant we cannot
gunof the and bullet amounted to an abuse ofthat the admission

andevidentiary weapon expresslyuse of the wasdiscretion. The
malicious,carefully of wantonlimited to the issue Jean’s and

weaponoppressive jury theconduct. The was considerinstructed to
circumstances,purpose. the admission offor no other theseUnder

gunthe was not reversible error.
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argues “reading rereading”defendantThe that the and of
authoritythe indictment at the trial was “unfair.” cites no inShe

contention, however,support of this and find it to be withoutwe
merit.

question juryWe now turn to the of whether the award
law, being punitive.ofwas erroneous as a matter as excessive and

Hampshire, “punitive” damagesexemplaryIn New the function of
rejected language. Fayhas been in forceful and colorful See v.

Parker, 342, (1872).53 N.H. 382 As this court in v.noted Vratsenes
Auto, Inc., 71, 73, 66, (1972),112N.H. N.H. 289 A.2d 68 dam­“[n]o

ages punishmentare to be awarded as a to the defendant or as a
warning example committingand to deter him and others from like

damages However,inoffenses the future.” Such are not allowed. it
equallyis well insettled this State that “when the act involved is

wanton, malicious, oppressive, damagesor the award­compensatory
may aggravating damagesed reflect the circumstances.” Id. Such

compensatory damages,” onlyare termed “liberal areand available
exceptionalin cases. The mere fact that an intentional tort is

sufficient; hatred,will,involved is not hostility,there must be “ill or
Raudonis,partevil motive on the of the defendant.” v.Munson 118

474, 479, 1174, 1177N.H. (1978).387 A.2d

proper compensatoryWe think this a case for liberal dam­
ages. oppressivelyThat Jean Aubert acted illand with will cannot

questioned. Indeed, necessarilybe reaher mens was established in
prior Further,proceeding. injuriesthe criminal Armand Aubert’s

feet,were severe and traumatic. From a ofdistance less than two
deliberatelythe premeditationdefendant and with fired a .38

pointcaliber hollow plaintiff’sbullet into the face. The left side of
plaintiff’s cheek, lipthe and nose area was blown out. Teeth and

Despitebone surgery,were shattered. extensive reconstructive some
circumstances,damage permanent.of the remains weUnder these

say jury damagescannot that the award of was excessive as a mat­
of law.ter

Affirmed.

All concurred.


