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mayproceedingencompasses a thatguilty, prosecutionwhereas
guiltfinding of or of innocence.a eitherhave as its termination

statutory theprovision to includelegislature intended theHad the
contrary, itlatter, meaning have done so. On theit couldbroader

meaning expressnot, will the of the statute’shas and we not extend
202,200,Cutting, 114beyond import. State v. N.H.terms their fair

553, Therefore, that, priorwe because the(1974).554 hold317 A.2d
acquittal, is noprosecution resulted in his thereof the defendant

burglary. tostatutory prosecution for The motion dismissto hisbar
burglary have beenfor should notindictmentthe defendant’s

Wegranted, reverse the allowance thereof.and we therefore
that would exist if the State hadexpress opinion on the situationno

time.on both offenses at the sameattempted to indict the defendant
Robidoux, 174, A.2d at125 N.H. at 480 71.See

Reversed.

sit;Thayer, J., not the others concurred.did
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Raymond Offices,A. Cloutier Law (Richardof Manchester E.
Fradette orally), plaintiff.on the brief and for the

McKean, Mulligan P.A.,Mattson & (Edwardof Gilford J.
III,Fitzgerald, orally),on the brief and for the defendant.

Thayer, J. This interlocutorycase comes before us on an
ruling, pursuant Supremetransfer without 9, byto Court Rule the

actingGoffstown (Ahlgren, justice,District Court see 502-A:5)RSA
questions pertaining validityof three to the of earth excavation
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Zoning theOrdinance. We shall stateregulations of the Goffstown
setting facts.forth the relevantquestions their answers afterand

Zoning reads asOrdinanceArticle IV.K.l. of the Goffstown
any parcel in theof landshall be removed fromfollows: “No earth

provided.” ofexcept herein The restfor sale asTown of Goffstown
alia, process,for, permit applicationinter aprovidesArticlethe

ofpermits, and the continuanceguidelines issuance offor the
existing earth removal activities.

chargedDepartment the defendant withThe Goffstown Police
permit in ofearth without a violationcounts of removal ofsixteen

Zoning The defendantIV.K. the Goffstown Ordinance.Article of
July 7,1984,charges brought againstguilty him. Onpled to thenot

claiming sectionsa to dismiss thatthe defendant filed motion “[t]he
charged inhe notunder whichof the Ordinance [was] [were]

authority byconformity grant given to the Stateof townswith the
Enabling Legislation,” apparently because the board of selectmen

exceptionsgrant contended wereto what the defendantwas allowed
12, 1984,July wasthe motion to dismissto the ordinance. On

argued. advisement withoutThe court took the motion under
argument, parties stipulated certainissuing ruling. the toa After

facts, pit propertythehas existed onone of which was that “[a]
twenty-five years gravel removed from it atand has beenfor over

thecharged in the violations and sincethan thosetimes other
Zoningadoption IV(K) of the Goffstown Ordinance.”of Article

18, 1986, courtFebruary court transferred to thisthe districtOn
ruling: (1) IV.K.following questions without must Articlethe three

adopted pursuant to theZoning beof the OrdinanceGoffstown
by (formerly RSAzoning power the towns RSA 674:16conferred on

adopted pursuant to theseq.); (2) if IV.K. must beet Article31:60
enablingzoning requirements of thepower, does it conform to the

authority zoning in a oflegislation vesting to decide issues board
674:33, formerly 31:66);RSA andadjustment (RSA RSA 31:72 and

Hampshire(3) repugnant to the New Constitutionis Article IV.K.
674:19, formerly in its31:62)(RSA RSAand to State statute

rights by past, use ofinfringement property createdthe owner’sof
the land?

challenge procedure in whichthe vote orThe defendant does not
Instead, challenges theadopted. theIV.K. was defendantArticle

to exercisein of Goffstown has chosenmanner which the Town
zoning power. Inthe defendant claims is the town’swhat

argument IV.K. isparticular, is that Articlethe defendant’s first
authority theother thanzoning that therefore noa ordinance and

adoptionstatute, seq., to enable thezoning see 674:16 et existsRSA
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Raymond,Townthen cites Beck v.Article IV.K. The defendantof of
793, support(1978) to his contention.N.H. 394 A.2d 847118

Beck, municipalities are accordedstated that whileIn this court
develop“fairly using general police power towide in theirlatitude

798, 850,controls,”types id. at 394 A.2d at “thelimited of land use
delegated municipalitygeneral police power pursuanta to RSAto

may expedienta and mechanism for31:39 not be used as usual
effecting zoning regulations would otherwise fall within thewhich

800, The Beck courtscope RSA Id. at 394 A.2d at 851.of 31:60-89.”
following determiningtest for whether a land userestated the

generalregulation may by policeenacted a town under thebe
zoning enablingpower compliance with act:without the

“ purposenature and of thecourt must consider the‘[t]he
regulations, any generalrelationship planif to a oftheir
development, comprehensiveness,their their effect on

rights,property propertyand and situationvalues the
”surrounding passage.’their

799, House,(quoting VillageId. at Inc. v. Town394 A.2d at 851
Loudon, 76, 78, 635, Thus,(1974)).114 N.H. 314 A.2d 636-37 ifof

regulation part compre-a land use is to act of anot intended as
scheme,regulatory substantially infringehensive notand does on

rights owners,propertythe of it is not considered to be an
adopted pursuant zoning enablingordinance that must be to the

legislation. House, 79,Village supraSee at at314 A.2d 637.
believe, however, analysisWe do not properthat a Beck inis the

Villageinstant case. Beck and House were concerned with
restricting building permitsordinances the issuance of and

prohibiting parks,the establishment additionalof mobile home
respectively. specificallyThese two land uses were not addressed

statutory provisions comprised delegationin the that the State of
general police powers House,Villageto the In Becktowns. both and
then, validitya substantial initial issue existed as to the of the

question generalin police power.ordinances under the

inThe situation the instant case differs in that both the case
statutory already recognizedlaw and the law of this State have the

regulation policeof earth excavation as an exercise of the and
general powers towns, authoritywelfare of ofthe exclusive the
granted by zoning enabling legislation. (Supp.the RSA 31:41-b
1986); Surry 31,(Supp. 1986); Starkey,RSA ch. 155-E v. 115 N.H.
34, 172, (1975). chapter (Supp. 1986),332 A.2d 175 RSA 155-E for

part XII, Welfare,”example, Safetyis of Title entitled “Public and
comprehensive system regulationaand establishes for local of earth
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legislative purpose chapterexcavations. The avowed of RSA 155-
(Supp. 1986)E is

grant authoritymunicipalities copethe to with the“[t]o
recognized safety create;openhazards which excavations

welfare;safeguard public preserveto the health and to
soil, water, wildlife;our natural assets of forests and to

environment;maintain aesthetic features of our to
prevent pollution; promotewaterland and and to soil
stabilization.”

1979,Laws 481:1.

chapter (Supp. 1986) grantRSA 155-E thus constitutes a
authority governing regulate specificof to local bodies to a land

use; namely, addition, legislatureInearth excavations. the did not
incorporate zoningchapter (Supp. 1986) partRSA 155-E as of the

but; rather,enabling placed pertaining publiclaws it in XIITitle to
safety. separate placement chapterwelfare and This 155-­of RSA

(Supp. 1986),E chapter particularand the fact the itself involves a
statute,specifically zoning enablingland use not addressed in the

only legislaturepromptcan the thatinference the intended RSA
chapter (Supp. 1986) grant authority155-E to exist as a of
independent zoning enabling legislation. acceptof the If we were to

argument validlyonlythe defendant’s that Article IV.K. could be
authorityadopted pursuant by zoning enablingto the created the

legislation, effectively limiting operationwe would be the of RSA
onlychapter (Supp. 1986)155-E to those situations where it was

requirements zoning enablingconsistent with the of the laws. Such
legislative purposea limitation withwould conflict the ostensible

independent, specialized enablingto create an law localities to
regulate land excavations.

Many justof the same that we withconsiderations have discussed
regard chapter (Supp. 1986) applicableto RSA 155-E are also to

(Supp. 1986). (Supp. 1986), partRSA 31:41-b RSA 31:41-b which is
III, 31, Towns,”chapterof Title entitled “Powers and Duties of

reads as follows:

power“Hazardous Pits. Towns shall have the to make
bylaws regulating protectionland excavation for the of

safety public. anythe health or of the Whoever violates
bylaw guiltysuch shall be of a violation for each offense

penaltyand the therefor shall inure to such uses as said
maytown direct.”
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1986)(Supp.chapter (Supp. 1986), RSA 31:41-bLike RSA 155-E
authorityparticular grant toa of to the townsthus stands as

zoning enablingregulate outside of the laws.earth excavations
(Supp. 1986)again, if RSA 31:41-b couldOnce we were to hold that

IV.K.,for Article we wouldas a source of enablementnot serve
any(Supp. 1986) independentRSA 31:41-b devoid of forcerender

yearzoning enabling legislation. Finally, Surry,in decided aof the
House,significant Villageof which was reliedafter the decision

Beck, recognized abilityupon by explicitlythis court the of towns
regulate powerpolice provision ofto earth excavations under the

anyRSA 3!:41-b: “we do not mean to restrict in manner the town’s
statutory power regulate gravel powerto the removal of or its to

applicablelimit extent or law.the duration of use under the case
(Supp. 1973) (PowersRSA 31:41-b and Duties of Towns: Hazardous

34,Pits).” Surry, (other115 N.H. at 332 A.2d at citations175
omitted).

express legislative delegation policeGiven both the of
excavation,powers regulationto the local bodies for the of earth

zoning enabling legislation,exclusive of the as well as this court’s
recognition delegation, Beck-Villageof such a we believe a House
analysis inapposite. performance analysisis The of such an would

only subject(1)lead us to conclude either that Article IV.K. is not
solely zoning enabling laws,to the a conclusion we believe is
already required by the existence of the two earth excavation
enabling already discussed, conversely,(2),laws or that Article

laws,zoning enablingIV.K. must conform to the a conclusion that
seriously chapter (Supp. 1986)would RSA andundermine 155-E

(Supp. 1986) independent requireRSA 31:41-b as and theentities
rejection, part, Surry.in of this court’s decision in In situations such

this, statutory provisions particularas where for land use
regulations laws,sphere zoningexist outside the of the those

enablingspecific land use laws must be accorded full force and
subject any possibleeffect and not fall to extrinsic limitations of

Hagman Juergens­zoning enabling legislation.the See D. and J.
Planning Developmentmeyer, Urban and Land Control Law

1986).(2d chapter22.14 ed. We therefore hold that RSA 155-E
(Supp. 1986) (Supp. 1986) properand RSA 31:41-b constitute
enabling for localstatutes earth excavation ordinances such as

Zoning Consequently,Article IV.K. of the Goffstown Ordinance. we
question negative:answer the first in the Article IV.K. of the

Zoning required adopted pursuantGoffstown Ordinance is not to be
zoning power seq.to etthe of RSA 674:16



460

justdetermined, has, thatOnce it has been as it Article
zoning enablingrequired adopted pursuantIV.K. is not to be to the

necessary,legislation, in view of the manner in which theit is not
questions presented proceedus, to to the second transferredwere to

zoningquestion: IV.K.whether Article does conform to the
enabling legislation phrasedof RSA 674:33.The district court the

requiring onlyquestion respondconditional,in itsecond the us to to
adoptedif we that Article IV.K. musthave concluded indeed be

pursuant zoning power. Nevertheless,to the since an earth
may, general, pursuantadoptedordinance in be to theexcavation

zoning power, Beck, 798, 850,see N.H. at A.2d at we will118 394
proceed question.to answer the second transferred

explicitly “[n]oSection 5 of Article IV.K. states that
bypermit for the removal of earth shall be issued the Selectmen

except providedofficer, inor enforcement as Section 4.” Section 5
by adjustmentprovides approvalthen for the board of after a

public hearing in all instances other than those of section 4. The
permit categoriesdefendant asserts that the of section 4 are in

reality exceptions zoning onlyordinance,to the and that the board
adjustment grant categories,exceptions. permitof can The five

constituting exceptions,claimed as are earth removal for:
agricultural cemetery buildingoperations, landscaping,activities,

private parking spaces.construction, and construction of roads or
pointingThe indefendant is correct out that the board of

adjustment, power grantselectmen,and not the town “has the to
special exceptions.” Exeter, 27, 29,Buxton v. Town 117 N.H. 369of

(1977); Exceptions provide188, 674:33,A.2d 189 seeRSA IV. relief
operation grantingordinance,from the of the and the conditions for

maythem “must be found in the ordinance and varied.”not be Stone
Cray, (1938).483, 487-88, 517, Thus,v. 89 N.H. 200 A. 521 in order

categories permissiblefor one to view the five of earth removal as
exceptions, categories faciallythose must be within theincludible
prohibitions of the ordinance.

prohibits exceptsale,Article IV.K. earth removal for as
provided categories IV.K.4.,for therein. The five Articleof

encompass purposeshowever, do not earth removal for of sale.
Instead, Article IV.K.4. addresses instances of earth removal such
as minor alterations to the natural state of the earth or excavations

activity.regulated instance,incidental to other One such for
cemeteryexample, pertains part operations.to earth removal as of

pressed imagineOne is hard to that the removal of earth furnishes
any cemetery. very least,income, all,much if at a theto At the
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any profit-makingof aevidencedoes not disclosepresent record
permissiblecategories. fiveThe fact that thefivequality to these

ordinary “for sale”are not within theof Article IV.K.4.uses
fromprevents IV.K.4.Articlethe ordinance thusproscription of

ifexceptions. be differentacting The situation wouldas a oflist
permitted constituted removalusesenumeration ofArticle IV.K.4’s

fall theuses would withinpurposes of sale. Then theearth forof
IV.K., theseparation fromprohibition and theirgeneral of Article

the truewould render usesproscriptive ambit of the ordinance
obviously non-profit listwith theexceptions. is not the caseSuch

categories ofThe fivepermissible earth removal activities.of
Therefore, notexceptions. IV.K.Article doesIV.K.4. are notArticle

vesting authority torequirementwith of RSA 674:33theconflict
adjustment.exceptions ingrant a board of

ofquestion involves consideration whetherThe third transferred
previousinfringement property usethe owner’sArticle IV.K.’s of

Hampshirerepugnantis to RSA and the Newthe land 674:19of
zoning thatupheld ordinancesThis court hasConstitution.

nonconforming been awhere “there has eitherusesterminate
finding provision in thethat uses for the land exist or aalternative

allowing for a terminableapplicable for continued useordinance
175;34, LaChapellesee v.Surry, N.H. at A.2d atperiod.” 115 332

485, 624,488, (1967) (zoningGoffstown, 225 A.2d 626107 N.H.
nonconformingprovisions ‘“requiring ofthe terminationordinance

period upheld properasspecified of time auses within a [are]
publicpower, .police providedof . . the benefitexercise the

”)outweighs injury, isprivatethe and the time allowed reasonable’
249, 253, 218,McKinney Riley, A.2d 222(quoting v. N.H. 197105

(1964)).
orThe facts transferred does not disclose whetherstatement of

property Norfor the exist. does thenot alternative uses defendant’s
challenge byreflect a the defendant to the nine-monthstatement

byperiod provided existingwithin earththe ordinance which
activity cease, permita obtained. Inremoval must unless is

addition, argument onthe extent of the defendant’s this third
brief, summaryquestion in his in theof three sentences twoconsists

argument argumentin In the ofof the and one the itself. absence
thorough argumentationfull the relevanta record and under

standard, unwillingwe answer thirdare both unable and to the
question.

attorney’sLastly, plaintiff requests feesthe us to award
againstobtaining injunction in theit incurred in an the defendant

Supremesuperior permits23 the award ofcourt. Court Rule
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attorney’s prevailing partyfees in appealsto a that are frivolous
in Corey,or taken bad faith. See Indian Head National Bank v.
83, 89, 70, case,(1986). however,129 N.H. 524 A.2d 73 This is an

interlocutory ruling,transfer without appeal.not an It is
inappropriate attorney’sfor us even to consider an award of fees

addition,plaintiff.to the plaintiff’s 155-E:10,In the citation of RSA
(Supp. 1986)II supporting attorney’s byas an award of fees this

155-E:10,court (Supp.is misdirected. RSA II 1986) states that the
superior court, Supreme Court, powerand not the has the to award
attorney’s regulatorfees in those circumstances where the of an
earth excavation ordinance obtains a cease and desist order from

superiorthe court.

Remanded.

All concurred.

Department Employment Securityof
No. 86-283

Appeal Kellyof Rick P.

(New Hampshire Department Employment Security)of

July 10, 1987


