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judicial proceeding, being preponderance evidence),that a of the
(1960).appeal dismissed, 419, denied,reh’g363 U.S. 364 U.S. 855

preponderanceWe hold that the of the evidence standard theis
byemployed appealcorrect standard to be the tribunal in

determining party presentedwhether a has sufficient evidence to
prove its case.

appeal presented, findings,order,In its the tribunal as
summary parties’ contrarya of the ofassertions facts. It did not

specific findings positionsfact,make rather,of but stated the of
parties bythe established,and concluded that the evidence had not

evidence,incontrovertible that the claimant was insubordinate or
overchargedthat he Therefore,work aon labor voucher. we

appealremand to the tribunal for a factual determination of the
discharge light preponderancebasis for the claimant’s in of the of

appellatethe evidence standard. Neither this court nor the division
may judgment appealsubstitute its for that of the tribunal as to

weight questionsthe of the evidence on of fact. RSA 282-A:65
(Supp. 1986); (Supp. 1986).282-A:67,RSA IV

Reversed and remanded.
All concurred.
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Sager, (EdwardSager MertensShea, Mertens, J.& of Wolfeboro
orally),Sager brief, Mertens forand Mr.R. on theand Lorraine

plaintiff.the
(RichardGregg P.A.,Sullivan, A. Mitchellof Nashua& Horton

orally), for the defendant.on the brief and

grantingappeal of theJohnson, from theThis is anJ.
bysummary judgment the Trial Courtmotion fordefendant’s

single,presents novel issue for our review:J.). a{Nadeau, The case
granting motionin the defendant’scourt erredwhether the trial

upon applicationsummary judgment of the so-calleditsbasedfor
providesrule,” a fireman nor athat neither“fireman’s which

byinjuriespoliceman thewhen his are causedcan recover in tort
required presence. We affirm.that his officialsame conduct

simply 14, 1979, while theMarchare stated. OnThe facts
driving Rollinsford, his carRoad inwas on Rollinsdefendant

traveling in thestruck another vehiclethe center line andcrossed
chargedsubsequentlyopposite withThe defendant wasdirection.

plaintiffaccident, chief ofthe was theAt time of theDWI. the
capacity.police Rollinsford, into the scene thatin and was called

injured passengerattempting in the defendant’sanIn to remove
injury,injuredplaintiff of his thecar, knee. As a resultthe his

compensationplaintiff Townbenefits from the ofworkers’received
LiabilityPropertycarrier, Paul andSt.Rollinsford’s insurance

policeultimatelyCompany, forced to retire fromand wasInsurance
disabilityHampshire retirementNewHe receives State ofwork.

benefits.
negligence againstplaintiff brought action the defendantThe a

Tuesday April,by The defendantfirst of 1985.writ returnable the
summary judgment.byappeared Thefiled a motion forcounseland

timely objected,plaintiff 19, 1986, trial courtand June theon
broughtplaintiffgranted then thismotion. Thethe defendant’s

appeal.
universallycalled,rule,” as it is is almostThe “fireman’s

accepted. e.g., Son, Inc., 684,See, Neb.Buchanan v. Prickett & 203
Processing(1979); Co.,855,687, Wilson v. FloridaN.W.2d 858279

(Fla. 1979); Rosenblatt, 110,609, v. 146 Conn.RobertsSo.2d 610368
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304,Cinnamon, 365 Mo.142, Anderson v.113, (1959);144148 A.2d
Notwithstanding des-445, its(1955).307, 446-47282 S.W.2d

in mostpolicementoignation, rule has been extendedthe
See, Citye.g., v. Southrecognize Garciait.jurisdictions that of

1117, v.315, 318, (1982); HannahTucson, P.2d 1120Ariz. 640131
Lind,52, 1980); v. 634 P.2dJensen, (Minn. Steelman55298 N.W.2d

Auth.,& Sewer666, 1981); Miami-Dade Water(Nev. Whitten v.667
81,Freda, N.J.430, App. 1978); Berko v. 93(Fla.2d 431357 So.

663,86, (1983).666459 A.2d
genesispart togo deep. of itsIt owesThe roots of the rule
occupiers:relating andconcepts to landownersantiquated property

traditionally tothat the duties owedheld“Courts have
entrants,fighters, owed to other landfire like those

were classified. Entrantsdepended how the entrantson
licensees,invitees, trespassers:orwere classified as

they property for the owner’sif entered theinvitees
specificpursuant to either the owner’seconomic benefit

public;general to the licenseesor a invitationinvitation
they permission forowner’s but notif entered with the

benefit; theytrespassers if enteredeconomicthe owner’s
permission thewithout either or invitation. Under

rule, obligated maintaintraditional the landowner was to
invitees,reasonablypremises in condition forhis a safe

trespassers.”but not for licensees or

ApplicationRule­—­An theNote: The New Minnesota Fireman’s of
Mailand,ArmstrongAssumption v. Minn. L.Risk Doctrine: 64of
Sloan,878, Rptr.(1980); v. 142 Cal.Rev. see also Walters879-80

152, 154, 609, (1977). This basis for the rule is571 P.2d 611
given rejectioncurrently justification, of thewithout the modern

Hampshire. v.in New See Ouellettelicensee-invitee distinction
631,Blanchard, 552, 557, (1976).A.2d 634116 N.H. 364 “[T]he

invitees, trespassers noformalistic classification of licensees and
Berko, 85,longer suprathe rule.” at 459 A.2dforms the basis of

at 665.
assumptionin the doctrine ofThe rule has since found sustenance

change assumption the riskA in from status to ofof the risk. focus
application to defendants other than ownersfacilitates of the rule

possessorsand of land:

principlea as fundamen-fireman’s rule is based on“[T]he
today ago. principleit centuries Thetal to our law as was

unique applicableto landowner cases but is to ouris not
knowinglysystem justice has andof whoentire —one
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voluntarily confronted a hazard cannot recover for
thereby.”injuries sustained

Sloan, 152, 155, 609,Rptr. (1977);v. 142 Cal.Walters 571 P.2d 612
Mailand, 343,Armstrong 1979).(Minn.see also v. 284 N.W.2d 350

argue safety officers,Proponents publicof the rule in essence that
by salaryaccepting jobs,the ofand benefits their assume all normal

employment theyrisks inherent in their as a matter of law when
accept mayemploymenttheir and thus not recover from one who

See,negligently Sauer,e.g.,risk.creates such a Maltman v. 84
975, 978, 254, (1975). primaryWash. 2d 530 P.2d 257 This

really defense;assumption rather,of the risk “is not an affirmative
plaintiff anyit that theindicates defendant did not even owe the

duty Armstrong, supra Early Hampshireof care.” at 348. New
support concept:cases the

agreed fightto all such fires as should“[The fireman]
inoccur. There is his contract no distinction as to how

originated. any bearingthe fires If his contract has at all
upon parties, expressthe relation of the it establishes an
assumption involved, anyof the risk here and bars
recovery therefor.”

Railroad, 428, 432, 795, (1917);Clark v. 101 A.78 N.H. 797 see also
439, 446, 57,Company, (1928).v. 144Smith 83 N.H. A. 60

assumptionThe of the risk doctrine itself has been under
years, however, vitalityinconsiderable attack recent and has little

today light See,comparative negligence. e.g.,in of the trend towards
(Supp. 1986).RSA 507:7-d
justification todayThe better thefor fireman’s rule rests in

public policy. “[L]iability alwaysconsiderations of is not co-
foreseeability question ultimatelyextensive with harm.of The is

public policy,one of and the answer must be distilled from the
upon inquiry just.”relevant factors involved an into what is fair and

Geller, 270, 273, 129, (1960).Krauth v. 31 N.J. 157 A.2d 130
support principle respon-The rule is said to the that “societal

sibility recovery better, surer,possiblerather than tort is the and
policeman injuredfairer recourse for a fireman or in the line of

duty.” Sting Security, 116, 140,App.Flowers v. 62 Md. 488 A.2d
523, 432,(1985), aff’d, (1987).535 308 Md. 520 A.2d 361 Policemen

allay dangers“paidand firemen are to confront crises and created
by citizenry,” Freda, 86,uncircumspectan Berko v. 93 N.J. at 459

666, argued justiceconceptsA.2d at and it is that “fundamental of
prohibit police negligencecomplaininga officer from of in the

very engagement,”creation of the his which he isoccasion for for
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87, isThe notion459 A.2d 666.expense. Id. atpublicattrained
throughpaycitizenry be made toshould notthethat twice—

rendering public andof a servicedamages theandtaxation —for
injuries thereto.incidental

pointindeed topolicy considerationsrelevantWe think that
fundamentallyFirst, agree it iswe thatrule.application of the

officer,safetypubliccompensate atoto the citizenunfair ask
injuriesexpense, time foralready engaged taxpayer a secondat

very paidis toservice which heperforming thewhilesustained
in Berko v.court notedbenefit. As thefor the citizen’sundertake

88,Freda, at 666:at 459 A.2d93 N.J.

towho hires a contractorhomeownerwith the“[A]s
roof, taxayer payswho the fire andtherepair a weakened

by hisdepartments the risks occasionedpolice to confront
againpaynegligence expect todoes notfuture acts ofown

exposed to those risks.injured whileofficer iswhen the
policecompensateOtherwise, wouldindividual citizens

sustainingrisking injury, foroncetwice: once forofficers
it.”

policerightCertainly have the to excludetaxpayera does not
situations,emergency or even to controlor firemen fromofficers

Indeed, may in some instancesa citizenactions on the scene.their
sayofficer;safety “tolegal duty public andto summon ahave a

duty,dischargingmay, that riskin the course ofthe citizen][that
copeliability specially trained and hired towho aretort to officers

hazards, and unfair.”strikes us as inconsistentwith these
contraryHinds, 642, 1984). A(IowaN.W.2d 645Pottebaum v. 347

discouragingconceivably citizens fromeffect ofwould have therule
very least, “anyliability.calling safety At thefor fear ofofficers

may expected to ensureseeking police force bethe aid of thecitizen
remotely giving liabilityrise exists beforeeven tothat no condition

Levitt, 213Williams v.upon them to render assistance.”he calls
607, 1242, (1986).604,Super. 517 A.2d 1243N.J.

likely atFurther, policemen are to enter“firemen and
premises,times, upon parts of the and underunusualunforeseeable

theiremergency, preparationcare in forwherecircumstances of
(Second)reasonably expected . . . .” Restatementbevisit cannot

c, (1965). above228 We hold that theTorts atOF 345 comment§
appliedbe torequire the fireman’s rulepolicy concerns that

fireman, paid topolice both of whom arepreclude a officer or
uncircumspectallay dangers bycreated anandconfront crises
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citizenry, complaining negligence veryfrom of in the creation of the
engagement.occasion for their

question plaintiffbar,In the case at there is no that the was
injured responding professional capacity verywhile in his to the
type paid cope.of situation which hefor was and trained to His
complaint initially“is based on the same conduct that created the

presence capacity,”[his] Hinds,need for in his official Pottebaum v.
645,N.W.2d at347 and thus is barred. We note that this is not

involving subsequent independent negligencea case a act of
police officer,directed toward the and thus we need not consider

might apply Also,the extent to which the rule in such cases. since
plaintiff alleged anything simple negligencethe has not but in his

maybelow,writ we need not consider the extent to which the rule
apply chargedwhere the defendant is with willful and wanton
conduct.

plaintiff arguesThe that the fireman’s rule denies him
equal protection part I,of the laws under article 14 of the New
Hampshire provides:Constitution, which

“Every subject of this state is entitled to a certain
remedy, by having injurieslaws,recourse to the for all

may person, property,he character;receive in his or to
right justice freely, being obligedobtain and without to

purchase completely, anyit; denial;and without
delay;promptly, conformablyand without to the laws.”

holding today pre-existingSince our eliminates no action at
appropriate equal protection analysislaw,common the turns on the

Opinion Justices,rational basis test. 554,the 126 N.H. 493 A.2dof
(1985). very1182 We find the test insatisfied this case for the

adoptingreasons we stated above for the fireman’s rule. The
summary judgment properly granted.defendant’s motion for was

Affirmed.
All concurred.


