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refusing toincorrectcase, court wasthe trialfacts of thistheon
permitauthority children toof theapparentjury theontheinstruct

entry house.into the

Affirmed.

All concurred.
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(RobertMoses,Law Robert ofJ. Amherst J. Moses onOfficesof
orally), plaintiffs.the brief and for the

Spaloss (Henry SpalossRosson,& of Nashua F. on the andbrief
orally), for the defendants.

appeal byrulingJohnson, J. This is from a the Trial Court
(Dalianis, J.) purchase agreementthat the and sale between the
plaintiffs and the defendants was null and void. We reverse and
remand.

plaintiffs, Joseph7, 1985,On October the and Esther Ross
(buyers), purchase agreemententered into a and sale with the

Sally (sellers),defendants, Edward and Jo Eichman for the
purchase agreementtheof sellers’ home in Nashua. The contained

pre-printed financing contingency provisiona which stated that
buyers financingunless the $79,000could obtain in the amount of

by agreement27, 1985,November the would be null and void. If
buyers financing theythe could not obtain were entitled to a return

deposit. placeof their The transfer of title was to take on or before
April 1, 1986.

parties proposedAll of the to the transaction were aware that
buyers purchasethe had chosen to the sellers’ home because the

buyers specialhad children with needs. The home was located in
programsNashua,the “Bicentennial SchoolDistrict” in which has

specifically designed specialto aid these children with needs.
Jones, broker,Anne a real estate learned that the sellers had at

placedone time their home on the market for sale but had later
withdrawn it from the market. The trial court found in its decree

“working plaintiffs [buyers]broker,that the on behalf of the . . .
persuaded give five-day[sellers]the [Jones]defendants to her a

listing.” listing agreementexclusive 3, 1985,This dated October
pay percentcalled for the sellers to Jones a commission of six of

price relationshipthe sales aand created in which the Eichmans
principals agent.were the and Jones was their

listing agreement,Working buyersunder this Jones had the and
sign agreement deposit receipt” 7,sellers a “sales and on October

by parties1985, Jones, declared, “[t]hewitnessed which hereto
agree brought agentthat Anne RealJones Estate about this assale

Sally (Emphasis added.)SELLER[S] Edward and Eichman.”of
specific findings buyerscourt, fact,in itsThe trial of found that the

propertywere tointroduced the sellers’ while the broker was
“acting [sellers].”in behalf of the Defendants
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buyers prior Novemberto thethein withwas contactThe broker
buyers’regardingfinancing of thethe status27, deadline1985

they shopped forfinancing. aroundhadher thatMr. Ross informed
specificguaranteefinancingmortgage, awouldinstitutionnobuta

theyclosingthey pay ifthecash atnote, wouldand thatarate for
financing.satisfactoryfindtowere unable

buyers thenot satisfiedhadthethat becauseThe sellers asserted
buyersfinancing thatinsistedTheand void.was nullclause the sale

closingproposed placeappeared ofat thevalid andwasthe contract
price.agreed-upon purchasepay Theto thecashwith sufficient

specificbuyersperform, forthe suedandrefused tosellers
performance.

buyersbypresented as follows:can be summarizedtheissuesThe
binding(1) antoin not the sellerscourt erredwhether the trial

(2)agency relationship broker; courtwhether the trialwith their
specific performance;buyers’ petitiondenying andforin theerred

allowing(3) ofin not evidencecourt erredwhether the trial
damages. erred, reverse the decisioncourtWe find that the trial

opinion.findings with thisconsistentremand for furtherand
buyers’ towhether the statementsthe issue ofWe first address

binding upon courtsellers. The trialthethe broker were
timelybuyersspecifically thatin a fashiontold Jonesfound that the

they prepared basis, whetheron a “cash deal”would be to close
financing or not.was obtainedconventional

Hampshire,According noticelaw in New thisto well-settled
buyers waiving protectionagent were thethat theto the sellers’

financing equivalentgranted to noticeclause wasunder thethem
Company, 761,127, 130, A. 762N.H. 164Rowev. 86to the sellers.

agent’s principal).agent(1933) (notice to theas noticeto an acts
buyers giveHence, to confirmationno thethere was need for

personally 27, 1985, thatno later than Novemberto the sellers
financing had been obtained.institutional

inerredwhether the trial courtWe next address the issue of
buyers.denying specific performance The court based itsto the

financingbuyers’ comply thewithon failure todenial the
contingency. 541,Fowler, 391 A.2d 876In Leavitt v. 118 N.H.

necessary buyer(1978), thefor a to obtainit was notwe held that
longagreement.financingspecific Rather,in aswas set out thethat

financingbuyers able to closeto and werewere able obtainas the
granted.properlyspecific performance Intransaction, thatwasthe
financing camecase, where theno difference to the sellerit made

financing existed for thefrom, clauseand the court found that the
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buyer buyerof the and that the was thisbenefit able to waive
provision.

Chute, 676,In Chute N.H. we(1977),v. 117 377 A.2d 890
specific remedyperformanceheld that is usualthe to enforce

“significant equitablecontracts for of land arethe sale unless there
grant” 678, Thus,refusing toreasons for it. Id. at 377 A.2d at 891.
granted performancespecificthe court should have unless there

particular to, requiringwas a notreason rather than a toreason
grant it.

The trial court’s decree that “the contract was voided” because
buyers financingspecificof the failure of to confirm thethe “as

required by buyersthe was error the thecontract” because had
power financing clause,to waive since it theirthe was for

byprotection, they agent.and waived it notice to the sellers’
564,Bruyere Realty Corp., (1977).v. Jade 117 N.H. 375 A.2d 600

Bruyere, financingIn we that “the theheld intent of is toclause
protect buyer involuntary 566,the Id.from breach.” at A.2d375

added).(emphasisat 601
financingargue provisionThe sellers the thewas for.that

sellers,protection of the since thewithout assurance that there
lender,would be an relying uponinstitutional the wouldsellers be

buyers closing.the credit of the until the date If hadof the sellers
protect they merelywanted to themselves had to make clearthis

by adding provision requiringa to the contract that an institutional
buyers bylender be to thecommitted a date certain.

The last before us is theissue whether trial court should
damages buyers.byhave ofallowed evidence to be introduced the

holdWe that the trial court erred shouldand have allowed the
damages sought necessarilyofevidence. “Denial the relief does not

right damages Korsak, Inc.,thebar to at law.” v.Johnson N.H.120
412, 416, 1141, Thus,(1980).415 thoughA.2d 1143 even trialthe

specific performance,court denied it should also have considered
buyers damages.mightthat the be entitled to The thisreason for

Dumaine, 102,was stated in v.Sullivan N.H.106 205 A.2d 848
(1964). acquires jurisdiction, “equity giveOnce a court will
complete forcing parties delayrelief thanrather the to the and
expense 105, (citing,of a new trial.” Id. at inter205 A.2d at 850
alia, Somers, 38, 43, 408,Barber v. 102 N.H. (1959)).150 A.2d 412

denying buyers opportunity damages evidence,In an presentthe to
effectively requiringthe trial partiescourt was the ato institute

suit, contrary judicial economy.new notions ofto

Reversed and remanded.

All concurred.


