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(R.P.A.,Peter of Peter DeCato on the briefR. DeCato Lebanon
orally), plaintiff.for theand

Bass,Cleveland, Staples(CraigConcord L. andWaters & of
brief, Staples orally), for theRaymentDavid on the and Mr.W.

defendant.

grantingJOHNSON, appealsThe from the ofJ. defendant
summary judgment plaintiff of its cross-to the and the denial

Elliott, Jr.,summary byjudgment (Louiefor a Master C.motion
by Superior {Smith, J.).Esq.) approved Court The issuethe

failing applypresented in to theis whether the trial court erred
case,recoverysatisfaction to bar in thisdoctrine of accord and

notwithstanding finding complythat the loan contract did notits
requirements chapter Wewith the of RSA 399-B. reverse.

1982, trucking dealership,plaintiff,In a obtained twothe
the in finance itscommercial loans from defendant order to

1982,August 13, inoperations.business The first loan was dated
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by calling$80,000,the amount of evidenced a note of the same date
repayment sixty monthlyfor $111,581.76of in installments. The

loan, 20, 1982,second dated $232,880.88,November totalled and
by calling repayment thirty-was evidenced a note $295,200for of in

monthlysix installments.
principalThe loan documents for each loan reflected the amount

monthly payments, perfinanced, the number of the amount due
length obligation,month, the of the and the total amount due at

maturity. specificallyThe rate of interest was not inrecited the
any provision regardingnotes, however, and neither note contained

prepayment.
point prior maturity, plaintiffAt some to the found substitute

financing Company (Hanover).with Hanover Bank & Trust
“pay-off figure”Hanover contacted the defendant and asked for a

discharge obligations by plaintiffs.for of the owed the The
quoted pay-offfigure representeddefendant a $271,433.92,of which

remaining principal plus prepayment penaltiesthe due calculated
Augustunder the 3,so-called “Rule 1983,of 78’s.” On with the

aggregate plaintiff, acting through$315,014.57,balance at the
Hanover, tendered to the $271,433.92defendant a check for with

accompanying stating representedan letter that the amount
“payment obligationBros.,in full for DeCato Inc. . . . .” The

accepted discharged plaintiff’scheck,defendant and cashed the the
security plaintiff’s equipment.notes, and released its ininterest the

Notwithstanding plaintiff brought“settlement,” suit,this the
seeking paid prepayment penalties.to recover all interest and the

report rejectedThe 3, 1986,master’s of November the
defendant’s claim satisfaction,of accord and held that the notes

chapter granted plaintiff’s399-B,violated RSA the motion for
summary judgment, plaintiff plusand $49,025.15,awarded the

damages paidcosts and interest. The included all of the interest
plus prepayment charge.defendant,to the the The defendant

appeals.

proper approach necessarilyThe to this case involves an
in-depth inquiry into the doctrine of accord and satisfaction. An

may properlyaccord and satisfaction be defined as “a method of
discharging setting bycontract,a or aside a cause of action ...
substituting agreementfor such contract or cause of action an for

subsequentthe satisfaction thereof and the execution of such
agreement.” (1962).1 1,Am.Jur. 2d §Accord & at 301Satisfaction

followingThe are the essential elements of an accord and
(1) proper subject (2) competent parties; (3)matter;satisfaction: an
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Stewart,meeting (4)minds; Rossi v.a consideration.of theorassent
(1961).242,207, 210, 244P.2dAriz. 86790

chapterillegalarguesplaintiff RSAunderthe notes arethatThe
agreements notin case dotherefore, thisthat, loantheand399-B

requirementsubject“proper accord andofmatter”thefall within
argument,addressing discuss RSAwe mustthisInsatisfaction.

chapter case.relates to thisas it399-B
chapterregardquestion RSAis whetherin thisthresholdOur

opposedapplies borrowers, consumertoasto commercial399-B
languagebegin RSA 399-of the statute.with theWeborrowers.

provides:B:2
extendingengaged“Any person creditofin the business

person credit iswhom suchtofurnish to eachshall
concurrently of theextended, consummationwith the

agreement credit, a clearto extendortransaction
charges,settingwriting forth the financeinstatement

monthlyexpressed interest, rate ofdollars, of orin rate
bycharge, thereof, suchto be borneor a combination

person of credit asextensionin connection with such
originally scheduled.”

“any partnership,“person” individual,399-B:l, asIII definesRSA
organization.”unincorporatedcorporation, Thus, theassociation, or

contemplate protectionappearslanguage toon its faceof the statute
Further, RSA 399-borrowers.as well as consumerfor commercial

I,B:l, “credit” as:defines
mortgage,“any advance,trust,loan, deed ofresidential

anyany contract; contractdiscount; conditional salesor
propertysell, sale, or servicesof sale ofor or contractto

anyany rental-purchase contract; orcontract. ..
leasingarrangement bailment,hire, ofthe orfor

pledge,any option,property; demand, lien, other claimor
money; anydelivery propertyagainst, of, ortheor for

acquisition anypurchase, of,discount, creditoror other
arisingobligationsecurity anyupon of, outor claimthe

foregoing; anyany or series ofand transactionof theof
purposehaving or effect.”a similartransactions

may vaguelyAlthough languageadded.)(Emphasis bethis
descriptive transactions, usethe statute’screditof consumer-related

legislature“any” compels conclusion that thetheof the word
sweep.a broadintended
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legislative historyIn the absence of or case law to the
contrary, plain meaningthe 21:2;of the statute controls. See RSA

Robyn (1983).W., 377, 379, 1351,In re 124N.H. 469 A.2d 1352 The
virtually interpretedfact that all of the case law that has RSA

chapter e.g.,borrowers, see,399-B has involved consumer Brunelle
(1973);Prods., Caron, 730,Aluminum Inc. v. N.H.113 313 A.2d 736

Savings LeClair,First 339,Fed. &Loan Ass’nv. 109N.H. 253 A.2d
(1969); Improvement MacIver,46 American Home v.Co. 105 N.H.

(1964), controlling.435, 201 A.2d 886 is not Our task is to discern
legislative statutory language,the intent as derived from the In re

Robyn supra, analysis compelsW. and our us to hold that RSA
chapter apply399-B does to commercial borrowers.

ImprovementThe defendant cites American Home v. MacIverCo.
supra supportin of its contention that the statute does not reach

case,the commercial borrower. In that this court noted that
designed“[disclosure statutes are to inform the anduninformed

many averagethis includes individuals who have neither the
capability strengthnor the to calculate the cost of the credit that

Although438,has been extended to them.” Id. at 201 A.2d at 887.
language certainly expressthis denotes the inclusion of the

statutory terms,consumer borrower within the it does not exclude
Improvement suprathe commercial borrower. American Home

only protectionsstates that the “uninformed” to whom the of RSA
chapter leaving open questionconsumers,399-Bextend includes the
whether the commercial borrower is within the class entitled to
protection. unavailing,Thus, the defendant’s reliance on this case is

statutory language guide.and we are left with the as our
We now must consider whether the loan documents in this case

requirements chapterare in violation of the disclosure of RSA 399-
requires writing settingB. The statute a clear statement in forth

charges, expressed dollars,the finance interest,in rate of or
monthly charge, case,rate of or a combination Inthereof. this the

principalloan documents financed,reflected the amount the
monthly payments, pernumber of month,the amount due the

length obligation, maturity.of the and the total amount due at The
specificallyrate of notes, however,interest was not recited in the

any explicit charge” specifically Clearly,nor was “finance stated.
compliancethis is not with the statute.

arguesThe defendant that the rate of interest and its
readily by simpleamount in this case could be ascertained

comparison principalof the amount financed with the face amount
may noncomplianceof the notes. That this be so does not vitiate
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light clearin of thestatute, argument fades theand thewith the
Caron,Prods., 113Inc. v.language act. Brunelle Aluminumof the

by defendant, like the736, is not730, theA.2d also citedN.H. 313
Brunette, agreement gave costthe dollarcreditpresent In thecase.

writinginloan, be “a ‘clear statementwhich this court held toof the
Id.charges, expressed ....”’in dollarssetting the financeforth

bar,399-B:2). case atIn the731, (quotingA.2d at RSAat 737313
figureindependenthowever, noloan containedthe documents

Thus, lacking a token“evenreflecting of isthe cost the loan.
supraImprovement,Homecompliance Americanwith the statute.”

437, A.2d at 887.at 201
non-complianceconsider whether the defendant’sWe next must

automatically void,the contractwith statute rendersthe disclosure
bargain. questionits Thedefendant of the benefit ofdepriveto the

beyondjustify going thein ouris the facts this casewhether
require forfeitthe toof the statute to defendantcriminal sanction

moneypayment of the it loaned theright for time valueits to the
along penalty.plaintiff, prepaymentwith the

dealing of thewe are with a technical violationWe note that
that transactioncourt has held the fact a creditstatute. This that

chapter necessarily it voidruns RSA does not renderafoul of 399-B
LeClair,purposes. SavingsFirst Loan Ass’n v. 109for all Fed. &

339, 341, 46, (1969).N.H. 253 A.2d 48 As Chief KenisonJustice
438,Improvement, A.2dnoted in American Home 105 N.H. at 201

886, always inat law is not black or it is thewhite and“[t]he
byflexibility gray justice aof the that can be doneareas

type illegality, statutory thepurposeof the of the andconsideration
particularof the case.”circumstances

punishableThe violation a misdemeanor.here is as
deterring loaning practicessharpof statutes aimed atViolation

beyondconsequencewhether anot be condoned. To decideshould
however,by attach, we mustprescribedthe the statute shouldone

circumstances, including:theconsider all

subject of thewas the of the matter“what nature
illegal behavior;contract; what was of the wasthe extent

only parta or an of thethat behavior material incidental
strength. . . whatperformance of the was thecontract

policy underlying prohibition; how farpublic theof the
by ofpolicyof be denialwould effectuation the defeated

sanction; theor would bean added how serious deserved



510

by plaintiff, grossforfeiture suffered the how or
undeserved the defendant’s windfall.”
Planning Eng’r Amesbury SpecialtyTown Co.,Inc.,& Assocs.Inc. v.

(1976).737, 745-46, 706,369 Mass. 342 N.E.2d 711 Without
engaging protracted analysis,in a we hold that in this case the

pointsvector of considerations in the defendant’s favor. Courts
go way hardship upon parties beyondshould not out of their to visit

necessary uphold policythat which is to the of the law.
Chambers, Inc.,Nussembaum 419, 422,v. Chambers & 322 Mass.

(1948). statutory780, case,77 N.E.2d In782 this the violation is
repugnant plaintiff giftnot so as to theentitle to a of the

namely, largeservices;defendant’s the free use aof amount of
money periodfor a substantial of time. As Professor Corbin has

licensingnoted in the ofcontext statutes:
very many“[I]n cases the statute breaker is neither

incompetent. mayfraudulent nor He have rendered
goods highest quality,excellent orservice delivered of the

non-compliance nearly[and] his with the statute seems
requires penalty.harmless. . . Justice that the should fit

justice policy alwayscrime;the and and sound do not
require licensing by largethe enforcement of statutes

going repudiatingforfeitures not theto state but to
[parties].”

(1962).Corbin, § 1512,6A A. L. Corbin on Contracts at 713 We
reasoning applies present context,find this in the and hold that the

properly subjectinnotes this case were the of an accord and
parties.satisfaction between the

Finally, simply accept plaintiff’swe cannot the contention
involving technically illegalthat a case a contract cannot be

by parties. argument“settled” the Plaintiff conceded at oral that
parties upon leaving Supremethe could “settle” the case the Court

why theychamber. We see no reason could not have done so in
litigation, binding Allowing privateadvance of the in a fashion.

parties among litigationto settle their claims themselves short of
certainly public policy.is consistent with The defendant remains

subject statutory againstto the “warn[s]sanction. Case law the
fallacy piling unthinkinglysentimental of on sanctions once an

illegality Planning, supra 746,is found.” Town at 342 N.E.2d at
711.
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concerningonly remaining the existenceraisedThe issues
requirementsthein case relate toaccord and satisfaction thisof an

mutuality of assentThemutual assent and consideration.of
requirement Fordham,,v.in State Farm 148 Ga.is well described

(1978),App. 843,48, 52, in which the court noted:S.E.2d 846250
money the“If a sum of less than amounta debtor tenders
express implied,upon condition, that itorclaimed the

acceptsdebt, theentire the creditorthe andsatisfied
tender, . .. Theaccord and satisfaction results.an
compromise, satisfaction, isor mutual accord and

binding,binding parties. However, itto makeon both . . .
subjectmeeting thethe minds as tothere must be a of

agreement.”inmatter embraced the
original.)(Emphasis in

plaintiff argues inoccurred thisThe that no mutual assent
figure”“payoff itnot the fact thatbecause did disclosecase the

argument.penalty. rejectprepayment this Pressedincluded a We
position requirelogical plaintiff’sextreme, wouldits theto

pricecontracting parties of termsto disclose detailed breakdowns
plaintiff“meeting Further, thea of the minds” could arise.before

right figure”“pay-off would includeno that nothas to assume the
prepayment penalty. made no reference toThe themselvesa notes

injustice,Generally,right prepay. anmanifestto absenta
accordingpayable tenor,in full to and the makeris itsinstrument

express provisionright prepay in of anhas no to the absence
Enterprisesproviding prepayment. v.for Fuller ManchesterSee

Savings (1959).179,120,Bank, 117, 181N.H. 152 A.2d102
acceptance clearlycase,In the and is on thethis offer

“give negotiationThe of and take” isrecord. absence extended
plaintiff,unimportant. actingHanover, of foron behalf the asked

figure discharge respondedpay-off to the notes. The defendanta
figure plaintiff, actingpay-off $271,433.92.Thewith a definitive of

agent, alongthrough Hanover, amount,aits tendered check for this
“paymentstating representedit in full fora letter that DeCatowith

you.” acceptedobligationBros., TheInc. to defendant this “offer”
discharged plaintifftherefor,and, in itsconsideration the from

securityremaining obligations inand released its interest the
equipment.plaintiff’s This is “classic” accord andbusiness

failingsatisfaction, erred in to so find. Postand the trial court See
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Zee-Bar, Inc.,Realty, 136, 138, 282,Road v.Inc. N.H.117 370 A.2d
Railroad,(1977); 511, 514, 340,284 Hackett v. 95 N.H. 67 A.2d 341-

(1949).42

Reversed.

Batchelder, J., sit;did not the others concurred.
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