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activity, thenot whethernormally a non-businessconsidered
FireState Farmpursuit. Seeengaged in a businesswasinsured
641,254,250, N.E.2dMoore, App. 430Ill. 3dCasualty v. 103Co.&

GuarantyLiabilityPropertyJerseyNew(following(1981)645
629, (1980)).Brown, A.2d 117Super. 417N.J.v. 174Association

entertaining potential customerawereexample, if a salesmanFor
i.e.,engaged pursuit;in a businessgolf he would bea courseon

game, heNevertheless, “if, of thein the coursesales.promoting
club, injurygolf wouldswinging his thewhileinjured his customer

normallyactivity consideredexception an. . .” aswithin thecome
McDonald, App.Ill.Co. v. 87Farm Fire & Cas.Statenon-business.

513, (1967).15, 19, 515230 N.E.2d2d

question isprovision inargues that theplaintiffThe
reasonably beday activities canambiguous her careand that

Wenormally considered non-business.as activitiesconstrued
worded, wemightAlthough policy have been betterdisagree. the

Acase. reasonableambiguous applied to thisasnot find itdo
day on anormally provision of caretheperson considerwould

pursuit a non-­rather thanregular profit to be a businessbasis for
CasualtySee, Co.v. Mooreactivity. e.g., Farm Fire &Statebusiness
supra. Contra CraneStanley Fire & Cas. Co.supra; v. American

1129,112,Co., 95Cal. 485 P.2dFarm Fire & Cas. 5 3dv. State
Rptr. (1971).Cal. 513

Affirmed.
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Merrill, attorney Kuster,Stephen general (BradfordE. W.
brief, Plourde,attorney general, the T.assistant on and David

attorney general, orally),assistant for the State.

defender, Concord, byDuggan, appellateE.James of brief and
orally, for the defendant.

Johnson, by juryJ. The defendant was convicted a in the
bySuperior {Dunn, J.) deception.Court on two indictments of theft

following questionappeal the review: whetherHer raises for our
impermissibly whichthe trial court amended an indictment

charged by withholding“purpose deprivethe with a todefendant
by instructing juryproperty permanently,” “purposethe thatthe

deprive” “withhold[ing] property permanentlyto included or[the]
period thatfor so extended a or to use under such circumstances

portiona substantial of its economic value or of the use and benefit
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(Emphasis added.) We thethereof would be lost.” reverse
conviction and remand for a new trial.defendant’s

January, agreement1984, toIn the defendant entered into an
Burlington,purchase Massachusetts,Travel, Inc., inSinbad located

two-year buy-out planDelatori, $20,000from one Fred for in a
assumingconsisting $5,000.of four installments of After the

difficulty, allegedlybusiness, she ran into financial due to
transgressions mid-May, changed1984,of Inthe seller. she the

Burlingtonname of her business to Travel Center.
May opened checking31, 1984,On the defendant a business

Burlingtonforaccount Travel at Commercial Bank and Trust in
naming signatory.Lowell, Massachusetts, herself as the authorized

exception deposit July,With the of one in the nodefendant made
July,deposits through September,1984,into this account from

1984.
August opened personal checking16, 1984,On the defendant a

depositTrust,account at SeabrookBank and with the of two checks
bydrawn the defendant on her business account at the Commercial

$4,685.Bank and Trust. One check forwas and the other for$865
deposited $3,000timeAt the she these checks she inreceived cash.

August 22, 1984,On the defendant returned to Seabrook Bank and
Trust with a check drawn on the Commercial Bank and Trust

payable depositing$2,870,account to herself in ofthe amount $500
receiving $2,370and back in cash. All three of these checks

deposited in the Seabrook Bank and Trust account were returned
by Commercial Bank and Trust for insufficient funds.

August Company30, 1984,On the Seabrook Bank and Trust sent
“ten-day requestingletter,”the defendant a that she make the

payments good days, September 11,within ten and on since the
payment, Ongebank receivedhad no James St. of Seabrook Bank

problem.and Trust visited the defendant’s business to discuss the
expectedThe defendant indicated at that time that she had to cover

owing corporate client,the checks with funds to her from a as well
agreed giveas a loan from her brother. The bank then to the

moneydefendant additional time to obtain the owed to her account.
After the defendant made numerous “last ditch” efforts to obtain

money, futile,the all of which were the Seabrook Bank and Trust
complaint Departmententered a with the Seabrook Police on

agreed1, arrest,October 1984. After her the defendant to make
restitution, 7, 1984,and on November she entered into an
agreement Company paywith the Seabrook Bank and Trust to

remaining sixty days. Upon$1,000 in advance and the inbalance
receiving payments,no further the bank advised the defendant on
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passed.January was7, 1985, had The matterthat the deadline
Department.subsequently back to the Seabrook Policereferred

by deception in violation offor theftwas indictedThe defendant
deprive,”“purpose637:4, a toelement of which isRSA an essential

objectpossessing637:2, III the consciousin RSA asdefined
property permanently“(a) or for so extendedTo withhold

period acircumstances thatto use under sucha or
portion value, or of the use andof its economicsubstantial

lost;thereof, bewouldbenefit
only upon paymentproperty(b) aoftheto restore

compensation; orreward or other
propertydispose(c) circumstances thatthe underto of

unlikely the owner will recover it.”make it that
allegeonly statutorilyjury requiredAlthough grand atowasthe

part“purpose deprive” defendant,of the the indictmenton theto
chargingfurther, acted “with thethat the defendantitself went

by withholdingproperty]deprivepurpose [of itsto the said bank
goproperty permanently.” to stateindictment did not onThethe

637:2,111(a).Nevertheless,in RSAtwo variants containedthe other
jury,charge the trial court stated:in its to the

prove acted with thethat the defendant“In order to
deprivepurpose time shethe owner thereof at theto

beyondproveproperty, athe State mustthisobtained
had the consciousdoubt that the defendantreasonable

permanentlypropertyobject soorwithhold thisto for
period under such circumstances thata or to useextended

portion useeconomicvalue or theitsa substantial ofof
be lost.”wouldand benefit thereof

chargeadded.)(Emphasis Thus, intrial court included itsthe
“purpose deprive”statutory thatmental state of toof thevariants

grand jury. theof the Forin the indictmentwere not included
follow, athat this constituted materialwhich we holdreasons

entitlingtherebyindictment,of theconstructive amendment
trial.to' a newdefendant

byright indictmenthave the toThe citizens of this State
any punishablethey maygrand jury offensebe tried fora before

year.by imprisonment 601:1; Const.RSA N.H.for more than one
pt. 188, 1152,Bean, 185, 371 A.2dI, v. N.H.art. 15. In State 117

provision(1977), should bethat thisthis court held1153-54
partconjunction I, 15 of the Newwith articleinconsidered

subjectprovidesHampshire Constitution, “[n]o shall bethatwhich
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fullyany crime, offense, the same is andto answer for or untilheld
substantially formally, him . .plainly, described to . Oneand

rightright a criminal defendant has aessential facet of this is that
rely pre-inupon in an indictmentto the information contained

defense, beparing permit a defendant tohis and “a court cannot
against him.”charges in the indictmenttried on that are not made

States, 212, (1960).v.Stirone United 361 U.S. 217

Hampshire, well-developed thatIn New the rule is
freelybrought grand juryon the of a cannot beindictments oath

Donovan, 702, 705, 252,v. 128 519 A.2d 255amended. State N.H.
may form,(1986). An in inindictment be amended but not

186, 189,601:8; Spade,v. 118 N.H. 385substance. See RSA State
Cote, 520-21,115, 514,(1978). In v. 493A.2d 116-17 State 126 N.H.

1170, involving(1985), court held that in casesA.2d 1174-75 this
anyallegereceipt property,of an indictment need not onestolen

“purpose deprive” specifically,of the variants of to and that the
“purpose deprive”variants of the to mental state are not elements

arguesspecifically pleaded. Theof the offense that must be State
thethat unless a constructive amendment of an indictment has

altering offense,impact an thesubstantive of element of the
permissible. case,amendment is In the instant the State contends

bythat the mental element at issue was unaltered the instruction
delineating statutory variants of the mental element in addition to

charged disagree.inthe one the indictment. We

automaticallyIt is true that an element of the isoffense
part Bell,considered of the substance of an indictment. State v. 125

425, 429, 906, follow, however,(1984).N.H. A.2d480 909 It does not
allegation part offense,that an that is not of the element of the but

specifying circumscribinghas the scopeeffect of and the of the
allegations, partnotis of the indictment’s substance so as to be

questionimmune to constructive amendment. The we must ask in
jurythis case is whether the instruction constituted an amendment

prejudicialof the indictment that was to the indefendant “either
ability properly charges againstto understand the or in[her] [her]
ability prepareto Fennelly,defense.” State v. N.H.123[her] [her]

378, 388, 1090, (1983).461 A.2d 1095

case,In grand jurythis we cannot know whether the would
have included in its indictment the other variants. The record

clear, however,makes that the defendant’s chief defense was that
keep moneyshe did not to permanently, specificallyintend the as

charged in Nevertheless,the judge’sindictment. because of the
charge, petit jury maythe uponhave convicted the defendant based
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allegedany in thethe additional factual mental states notof
charge grand juryso, [she]“If was convicted on a theindictment.

against Stirone,[her]. This was fatal error.” 361 U.S.never made
at 219.

generalgrand jury might with aThe have indicted the defendant
allegation, Although“purpose deprive” but it did not do so. theto

alleged637:2, III that must be inRSA variants are not elements
supraCote, 521, 1175,indictment, at A.2d at oncethe State v. 493

statutoryallegegrand jury one of the variantsthe chooses to
judge, juryspecifically, prosecutors, petitand are boundthe the the

by allegation Daggett,made in the indictment. See Howard v.the
(9th 1975).1388,526 F.2d 1390 Cir.

Supreme Bain, 1,in Ex 121As the Court noted Parte U.S. 10
(1887):

changeprovince of a to“If it lies within the court the
charging part of an indictment to suit its own notions of

ought grand jurybeen,it to have or what the wouldwhat
probably ifhave made it their attention had been called

suggested changes, great importanceto the which the
by grand jury,law to an indictment acommon attaches

mayprisoner’sprerequisitea a trial for a crime . . .as to
away destroyed.”vafuebe frittered until its is almost

remanded.Reversed and

All concurred.
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