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P.A., Brown on the(Nicholas D.and Hollis of NashuaGottesman
petitioner,orally), Sandrabrief, for theand David M. Gottesman

Wolfe.

Innes, GuayTessier, (Pauline L.Guay of ManchesterChristy, &
orally), respondent, Stanton,Janefor thethe brief andon

R.of Estate of Charles Stanton.Executrix the

Chiesa,Starr, Peters, (TheodoreWadleigh, Dunn & of Manchester
Wadleigh,Winthroporally),Wadleigh and foron the brief

GuyWill of C. Came.Executor of the
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Thayer, appeal byJ. This is from a Hillsboroughdecision the
County (Cloutier, J.)Probate denying requestCourt the of the
petitioner, Wolfe, recognitionSandra for pretermittedas a heir

probateunder RSA 551:10. We reverse the court’s decision.
Guy C. February 27,Came died testate on 1985. He left no

surviving spouse, by daughter, Wolfe,but was survived his Sandra
marriagethe child of his first to Marion G. Came. At timethe of

execution, September 14, 1979,the will’s wife, Ruth,Came’s second
and, thus,had died specificwas not legateenamed as a or devisee

in daughterthe instrument. Came’s Sandra also was not named as
specific legatee.a provideddevisee or The will that Came’s first

wife, Marion, specificwas to bequest carryreceive a cash to out
decree,the terms of their divorce but she was to receive this

bequest only if she survived him and had not remarried.
rest, residue,The and remainder of Came’s will was devised to

executor,his Winthrop Wadleigh, trust,in with the net income to
paidbe Stanton,to or for the benefit of Charles R. Ruth Came’s

son, upon wife,and Stanton’s death to his SpecificallyJane Stanton.
excepted from the estate,remainder interest of the testator’s
however, revocable, pour-over,was a non inter vivos trust executed
by July 21,Came on specific languageThe1975. of Came’s will at
issue states:

rest,“All the my real,residue and property,remainder of
personal mixed,and wherever found and however

(except bysituated the July 21,trust created me on 1975
with the Merchants National Bank of Manchester as
Trustee) give, bequeathI and Winthropdevise to
Wadleigh in . .trust . .”

The trust document providedreferred to in Came’s will that
during (1)Came’s life: the paid Came;net income was (2)to be to
the pay portionstrustee could principalout of to or for Came’s
“proper support, comfort, maintenance, welfare[;]”benefit or (3)

propertyCame could withdraw “such or [might] requestsums as he
writingin Trustee[;]” (4)to the and Came could revoke the trust

entirely by deposited“written instrument . . . with the Trustees.”
providedThe trust petitionerfurther that the was to receive the

income from whatever was left of the trust after the deaths of Came
Ruth,and his upon death,second wife and petitioner’sthe the net

income of the paid petitioner’strust was to be to the issue. If no
her,issue survived annuallythen the net income was to be used

for scholarship purposes post secondaryfor the education of
graduates Highof Milford Area School.
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HillsboroughbyGuy proved in form thewill was commonGame’s
petitioned theSubsequently, WolfeCounty Court. SandraProbate

court, ruling pretermitteda heirrequesting a that she wasprobate
statutory551:10, thereby entitlingby her to a shareRSAas defined

Stanton, R.respondent, widow of CharlesJaneof the estate. The
hearing,Stanton, proceeding. a theparty to this Afterwas a

May 27, 1986, denyingprobate issued a written decision datedcourt
petition, appealed.Wolfe’s and sheSandra

allegationspresents threepetitionerThe for our review
ruling petitioner wasby probate (1) in that thethe court:of error

therefore,not,wasto in the will and that shenamed or referred
551:10; usingmeaning (2) inpretermitted heir within the of RSAa

by incorporate nonincorporation theof reference tothe doctrine
will, making partthe trustpour-over, inter vivos trust into the thus

admittingtestamentary plan; (3) in intoandof the testator’s
vivospour-over,non interprovisions of the testator’sevidence the

question ofbearing on theon the testator’s intenttrust as
erred, thatprobate court andpretermission. We conclude that the

Theto in the will.petitioner named or referredthe was not
bywas, therefore, RSApretermitted heir as definedpetitioner a

551:10.
551:10 reads as follows:RSA

testator,“Every the andchild born after the decease of
every a child the deceased not namedchild or issue of of

will,in and who is not a devisee oror referred to [the]
estate,legatee, portionshall to the same of thebe entitled

personal, if were intestate.”real and as ... the deceased

requirements applicable tothus three that areThe statute sets out
findingcase, will in a ofthis the fulfillment of which result

will; (2)pretermission: (1) not in the not referredthe child is named
will; legatee(3)in a under the will.to the and not a devisee or

HampshireDeGrandpre, Practice, Wills, Trusts andC. New7
purpose prevent(1986). The of the is to aGifts 372 statute§

by “tomistake or unintended failure the testator or testatrix
bounty.” v.objectthe of Boucherremember natural his her][or

Lizotte, 514, 514-15, 213, (1932).N.H. 161 A. 213 The effect of85
pretermissionthe statute is to create a conclusive rule of law that

accidental, bequeathsof a child is unless the devises ortestator
property in the will.to the child or names or refers to the child

684, 1289,682,MacKay,In re Estate 121 N.H. 433 A.2d 1290See of
1256,893, 896,(1981); Royce Denby,v. Estate 117 N.H. 379 A.2dof

statutory upheldpresumption if the(1977).1258 The will be even
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Jackson,theas a result. In Mattertestator’s intent is defeated of
(1977).832,898, 903, A.2d 835N.H. 379117

concerningdispute namethe fact that Sandra Wolfe’sNo exists
respondentappear Therefore, thethe face of the will.does not on

byargue incorporationthat the doctrine ofand the executor
provisionsoperates incorporate theinto the will the ofreference to

thereby namingpour-over, trust,revocable, theinter vivosnon
Alternatively, they petitionerpetitioner assert that thein the will.

sufficiently prevent application of theto in the will tois referred
pretermission petitioner mindthe was not out of thestatute because
of the testator.

byincorporate into a will a document whichTo reference
(1)physically part referred toa of the will: the documentis not

(2)execution; thein exist at the time of the will’sthe will must
specifically in the will soto must be identifieddocument referred

(3)made; andthat it is clear to what document the reference is
incorporate must be on the facewords of intent to the document

Hastings Bridge, 247, 249, A.v. 86 N.H. 166of the reference. See
(1933);273, D’Amours, 130, 137-38, 59 A.2dHills v. 95 N.H.274

Page(1948);551, Parker,D. on the Law of2 W. Bowe &557
incorporation(3d 1960).Thus,§ the ofWills 19.30 ed. rev. doctrine

commonlyby applied anis most when the testator statesreference
incorporatein a into the will forintention the will to document

pursuant in theassets to directions containeddistribution of estate
referenced document.

instance, inIn this the trust document had been existence
years made, will,thefor than four before the will was andmore

residuary specificclause, trust,in its contained a reference to the
identifying naming trustee; however,the it was drawn and thedate

incorporate thethe will not demonstrate the testator’s intent todid
bequeathedtrust into the will. The will all the rest and remainder

JulyGuy “except byproperty [him]the trust created onof Came’s
21, , Bank of Manchester as1975 with the Merchants National

WadleighWinthrop (Emphasis supplied.)Trustee,” in trust. Theto
Wadleigh,specific bequest the rest and remainder totestator’s of

except trust,trust,the was evidence of his intent to exclude thefor
already disposed propertyincorporate it, he had of thisnot to since

way. generally Witham, 59,in another Witham v. 156 Or. 66See
(1937).P.2d 2881

assuming arguendo bequestMoreover, that the did not
exclude, the testator’s reference to thedemonstrate an intention to

clearly respondentdemonstrate,was not sufficient to as thetrust
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“willassert, incorporate. When a doestoan intentand the executor
existence,being .in . .asa . . . documentno more than refer to

incorporate suchintention tonot ansuch a statement does show
2accordingly incorporate it.” W. BOWEit does not[document], and
Estate,19.30, 113; 145Parker, see In re Reis’supra at& D. §

476,Spengler, Ill. 175 N.E. 781(1955); v. 343258 BottrellN.Y.S.2d
apparentincorporateTherefore, is not(1931). an intent tobecause

document,reference, nor theneither the trustface of thefrom the
naming petitioner,specifically the areprovisions contained therein

will, not namedpetitioner is thereforeincorporated into the and the
in will.the

arguefurther that therespondentThe and the executor
precludesufficiently petitioner in the will toreferenced thetestator

pretermission court has addressedapplication of the statute. This
suggestedreference andthe of what constitutes a sufficientissue

“issue,”“children” orthat a reference to a class described as
them, maybequest to be sufficient towhether or not a is made

Jackson,prevent application In the Matterthe of the statute. See of
Smith,900-01, 834; 168,v.N.H. at A.2d at Smith 72 N.H.117 379

169, 1014, “legalA(1903).54 A. 1014 reference to the testator’s
theheirs” was held in one case to be as sufficient a reference to

“daughters “myand sons” orchildren as a reference to the testator’s
Sheehan, 344,children” would been. Smith v. 67 N.H. 347-­have

48, 332, However, legacy(1892).A. a devise or to a39 333 class
“next-of-kin,”may children,which include such as “heirs-at-law” or

prevent applicationhas been found not to be sufficient to the of
684-85,MacKay,RSA 551:10. In re Estate 121 N.H. at A.2d433of

at 1291.

case, clearlyIn this the testator’s reference was not
reference,sufficient as a direct itbecause did not name the

petitioner, or describe her as a member of the class to which she
belonged, merelyand because it referenced a trust of which the
petitioner respondentwas one of the The and executorbeneficiaries.
argue direct,that reference to the child need not be ... it“[t]he

indirectlyifis sufficient it refers to the child so as to indicate that
the deceased had in he will.” In rethe child mind when made the

838,Osgood, 961, 964, (1982).Estate 122 A.2dN.H. 453 840of
Lizotte, 514,Compare (useBoucher v. 85 N.H. 161 A. 213 of the

referringson’s name in to his wife was a sufficient reference to the
him) Gage Gage, (1854)son to disinherit with v. 29 N.H. 533

(naming person, closely another,of one however related to was not
reference).a sufficient
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Osgood, petitioner provisionIn the inwas named a of a will which
subsequently bywas deleted codicil. This court found a sufficient

includingwill,reference based on the fact that the entire the
provision, conjunctiondeleted had to be read in inwith the codicil
probate thereby demonstratingwill,order to the that the child was

Osgood,supra 965,not out of the mind of the testatrix. See at 453
A.2d at 840.

distinguishable OsgoodThe case before us is from in that the non
pour-over, by independentinter vivos trust created Came had an
legal significance, separate apart trust,and willfrom the itself. The

pour-over, partas a non was not an essential of the will which had
conjunction dispose propertyto read inbe with it in order to of the

passingtestate; alone,the trust would stand its income to the named
regard provisionsbeneficiaries without to the of the will. In reSee

(1949).Estate, 435, 437, 282,York 95 N.H. 65 A.2d 283-84
provisionssuch,As the of the trust were extrinsic

evidencewhich could not be introduced to show the testator’s intent
omitting Jackson, 903,in his children. In the Matter 117 N.H. atof

respondent379 A.2d at 835-36. The and executor will not be
prevent application pretermission byallowed to of the statute

introducing evidence, document,extrinsic such as the trust in order
petitionerto show the intent of the testator that the was not out

investigatemind,of the testator’s as the court’s “task is not to the
testator; rather,circumstances to divine the intent of the it is to

languagereview the contained within the four corners of willthe
for a determination of whether the testator named or referred to

[petitioner].” MacKay, 684,the In re Estate 121N.H. at 433 A.2dof
1290; § Therefore,at seeW. Bowe & D. Parker 21.109. we conclude

petitioner sufficientlythat the was not referenced in the will to
preclude applicationthe of RSA 551:10.

comply requirementsThe testator herein failed to with the
petitioner,of RSA 551:10. His failure to name or refer to the or

provide legatee will,for her as a devisee or in his entitles the
petitioner portionto take a of the testator’s estate as if the testator

Jackson, 903,had died intestate. See In the Matter 117 N.H. atof
379 A.2d at 836.

Reversed.

Johnson, J., dissented; the others concurred.

dissenting: GuyJohnson, J., Because C. Came’s clear intent is
being by majority respectfullydecision,not carried out Ithe

dissent.
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yearsFor over one hundred the well-settled law in New
Hampshire has been that the testator’s intent should be the
sovereign guide any involving interpretationin adecision the of

disposition property uponwill Brownand the of a testator’s death.
(1879).GuyBartlett, Came,v. 58 N.H. 511 C. and whohis counsel

right rely upon repeatedwill,drafted his had the to this court’s
expression interpretation“[t]hethat of the will is the ascertainment

ordinarilyquestionintention;of the testator’s and the of intention is
question by weightfact,determined as a of the ofnatural

competent by interpretation.”evidence, and not artificial rules of
Id. at 511.

plain meaning GuyCommon sense and the of C. Came’s will
abundantly goalsmake init clear that he had two fundamental

approachedmind when he inhis counsel 1979 to draft his will.
marriages,F'irst, he had had hesince two wanted to be sure that

fully obligations familyperformedhe all of the owed his first
pursuant Second,to the divorce decree from his first wife. he

anticipated objectsto make certaindesired that the natural and of
bounty marriages fairly byhis from both were treated the

testamentary disposition property. Unfortunately, byof his a
application majority551:10,strained and mechanistic of RSA the

right out;denies Mr. Came the to have his clear intentions carried
family grossly shortchanged byand Came’s second has been this

decision.
designed State-imposedRSA 551:10 is not a statute to create a

disposition property, which,of a testator’s as is RSA in560:10
imposes upon spouse obligationeffect, a the to leave his or her

surviving spouse purposea share of the decedent’s estate. The of
pretermitted preventthe heir statute is to a mistake unintendedor

by objectthe testator or testatrix “to remember the naturalfailure
bounty.”[or her] Lizotte, 514,of 514-15,his Boucherv. 85 N.H. 161
(1932). preventing213, Hence,A. 213 the statute is aimed at

negligence by deprives objectthe testator which the natural of his
bounty, family,case,in this the members of his first from

being statute,consideration when a testator’s will is executed. The
require grandchildhowever, does not that a testator’s child or

penny bounty, merely requiresreceive a of the testator’s but that
there is evidence that the testator considered the child or
grandchild preparing testamentary disposition.while the

majority by simpleThe unfairness of the decisioncan be seen the
daughter by marriage,fact that Sandra,Came’s his first will now

amountingtrust,receive all of the benefits of his inter vivos to over
$500,000,and that she will receive the entire residue of his estate
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child,Meanwhile, Charles Stanton andhis second wife’sas well.
certainly anticipated probableandspouse, who are theStanton’s

clearlyobjects bounty persons he indicated he wantedof his and
will, nothingby This is ahis will receive whatsoever.to benefit

what, me, Guyshocking to C. Came’sresult when viewed from was
clear intent.

Guyemphasismajority places primary on the fact that C.The
byincorporated willinter vivos trust is not into hisCame’s

pour-over provisionthere is no in the will intoreference and that
entirely point. is not a statutethis trust. This the RSA 551:10misses

mandating disposition property, Its solea of as noted above.
investigationpurpose require of the hadis to an whether testator

bountyobjectsnatural of his in his mind when the will wasthe
Jackson, 898, 901,drawn. See In the Matter 117 N.H. 379 A.2dof

absolutely difference,832, purpose(1977). It makes no for the834
technicallyinquiry, incorporated intoof this whether the trust is
of the willthe will or whether the beneficiaries receive additional

through provision. simplypour-over RSA 551:10 mandatesassets a
discover, will, usingthe thethat we seek to from four corners of

mind,sense, Guy C. Came had Sandra in his orcommon whether
differently,put whether Sandra was out his mind when heof

961, 964,Osgood,will. In re Estate 122 N.H.executed his See of
838, (1982).453 A.2d 840

me, nothing could be clearer than that Sandra was withinTo
contemplation will.Came’s when he executed his

First, to a trust in which is theCame makes reference Sandra
beneficiarybeneficiary. Certainlyprimary Came could not a ofbe

that he had died. Marion G. Came could not be atrust once
beneficiary upon Article IV ofof that trust Came’s death because

semi-monthlyspecifically that she was to receivethe trust stated
payments, Donor and his former wife Marionthe [Came]“[w]hile

Came, Came,added.)living.” (Emphasisare both Ruth E. hisG.
wife, beneficiary trust,the but shesecond is named as a under

anythingpossibly received the trust whencould not have from
already died, surelyCame drew his will because she had and he

only actuallyHence, specificwas of that. the individualaware
beneficiary,in a executednamed the trust who could be when Came

will, facts,his was Sandra. With these to find that Came did not
logic.in his mind when he executed his will defieshave Sandra

only logical wasThere is one inference to be drawn: Came
indicating already proyidedthat he had for one of the natural

bounty, Sandra, byobjects specificallyof his virtue of the trust
others,in will. The fact that such as Sandra’s issuereferred to his
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School, mayHigh havedeserving graduates of Milford Areaor the
key point ofnot diminish theunder the trust doesalso benefited

in when heGuy Wolfe mindinquiry: C. Came have Sandradid
Hence,resounding “yes”.be ahis will? The answer mustexecuted

was notrequired inquiry 551:10 is satisfied. Sandrathe of RSA
mistakenly from Came’s will.omitted

significance,legalSecond, although independentthe trust had an
itself,apart clear that the trustseparate and from the will it was
during probate proceedingsthewould have had to be examined

properlycould not beto Came’s estate. The Came estaterelative
including payment inheritance and federalprobated, the of State

trust,taxes, reading thewithout that document. Whenestate
will, read, it wouldto within the four corners of the wasreferred

abundantly anyone Guyclear to that C. Came had thebecome
Sandra,object bounty,of his in mind when he executed hisnatural

will.
Jackson, 903, 835,Finally, wein 117 N.H. at 379 A.2d at stated:

requirements may in some casesof RSA 551:10“[F]ormal
operate to defeat a testator’s intent .... Such a clear
legislative uphelddirective will if the result isbe even
to defeat a testator’s intent.”
statute, 551:10, generalThe RSA has held thebeen to “reverse[ ]

presumption person approvethat a is deemed to know and all
dispositions Royceand omissions in her will.” v. Estate[his or] of
Denby, 893, 896, 1256, (1977). (Emphasis117 N.H. 379 A.2d 1258

However, generaladded.) purportnotthe statute does to reverse the
presumption personthat a is deemed to know the contents of his

Co.,legal Wolz,Export Corp.own Level v. Aikendocuments. See &
82, 86-87, 218, Williston,(1953);305 N.Y. 111 4N.E.2d 220 S.

Hence,(3rd 1961).Wtlliston on Contracts 628 ed. since our§
inquiry Guymust be aimed at what was in the mind of C. Came

will, generalwhen he executed the common sense tells us that the
person presumedcommon law rule athat is to know what is

legal prevail inquiryincontained documents should when our is
Guyso narrow: whether C. Came had Wolfe in his mindSandra

language legisla-when he executed his will. The aof Jackson is
tively exception, onlymandated to in willsbe followed cases of

object bountywhere the natural of the testator’s has been omitted.
case,presentIn this the evidence that Came had withinSandra

will;contemplation clearlyhis was within the four of thecorners
merelyand we have to look at the trust to find what was on Came’s

languagemind. The Jackson that RSA 551:10 must be followed
intent,” 903,if“even the result is to defeat a testator’s N.H. at117
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only egregious835, case,A.2d at in379 should result the most
hearsaynothing available, Jackson,where but evidence is inas to

provide evidence of what was on the testator’s mind. Here we have
good solid evidence that Came had inSandra mind when he
executed his will.

pretermittedI would find that Sandra was not a heir under RSA
551:10, thus,and she is not entitled to an intestate share of Came’s

respectfullyHence, Iestate. dissent.

Original
No. 86-289

Employees’Petition of the State Association of

Hampshire, Inc., Robinson,New Thomas & a.
(New Hampshire Appeals Board)Personnel

July 23, 1987

Briggs, general Employees’Concord, counsel,William P. of State
byHampshire, petitioners.Association of New brief for the

Stephen attorney generalMerrill, Mullen,{DanielE. J. assistant
attorney general, brief), byon the brief for the State.

by petitionBrock, C.J. The issues writraised this for a of
(1) Hampshire Appealscertiorari are whether the New Personnel

(the board) improperly petitioners,Board determined that the
payal,etThomas Robinson were not entitled to a retroactive

denying(2) petitionersincrease; and whether the inboard erred the
hearing appeal. follow,a on the merits of their For the reasons that


