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Richards, W.of NashuaEdward W.Law {EdwardOffices of
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P.A.,McLane, ManchesterGraf, Middleton ofRaulerson &
brief, Mr. GreeneE. on the andGreene and Jane CetlinG.{Arthur

orally), for the defendants.

case, the defendantsThayer, plaintiffsthe andIn this bothJ.
rulings Superior Courtfindings of theappeal andvarious

Dalianis, during of theJJ.) the course{Pappagianis madeand
prosecution;imprisonment; maliciousfor falseplaintiffs’ suit

hiring, training, supervision,slander; negligentprivacy;invasion of
duties; lossterminate; negligent performance of andand failure to

assignplaintiffsThecauses of action.for the aboveof consortium
setting jury verdict asaside of the(1)error to the court’s

damagesordering“manifestly only;a new trial onandexorbitant”
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(2) Harakis’refusal to admit into evidence the defendant John
convictions; alleged give jury(3)criminal and refusal to instruc-

turn,damages. defendants,compensatory intions on additional The
assign (1) of the factserror to the court’s admission into evidence

underlying criminaland circumstances the defendant Harakis’
convictions; (2) plaintiffs’refusal to declare a mistrial after counsel

record;testimony regardinghad elicited from Harakis his criminal
statute,jury privilege(3) the merchant’sfailure to instruct the that

627:8-a, counts;complete plaintiffs’RSA was a defense to all of the
alleged(4) allowing plaintiffsand the to amend their writs to add

negligentcounts for infliction of emotional distress. We affirm.
January 30, 1983, p.m.,On sometime after 1:00 Loukia and

departmentNicholas Panas ventured into the K-Mart store on
couple purchasedSouth Willow inStreet Manchester. The

Day boys, bakingValentine’s cards for their two and a tin. The
car, theyPanases then left the store and returned to their where

deposited purchases. They parkingtheir andcrossed the mall lot
Restaurant,were about to enter Chuck E. Pizza TimeCheese’s

boys waiting theywhere their two were for them. enteredBefore
restaurant, however, Harakis,the employedJohn a K-who was as

security guard, stoppedMart the and themPanases accused of
shoplifting.

trial,At Harakis testified that while the Panases were in the K-
store,Mart he had package sparkseen Loukia Panas break ainto of

plugs placeand pocket.one of them in her coat Harakis stated that
lot,he followed parkingthe Panases into the where he observed

objectLoukia rightPanas take an pocket putfrom her coat and
it into the front of the car. After the Panases left their car to
proceed restaurant, car, peeredtoward the Harakis walked to the

it, spark plugs viewinginto and noticed on the dashboard. After
spark plugs,the employeeHarakis motioned to a K-Mart to act as

proceeded apprehenda witness and coupleto the at the restaurant
entrance. Harakis claimed that he then asked Loukia Panas to
return to K-Mart “to talk about the merchandise that she took from

said,the store.” The Panases testified that Harakis “You’re under
arrest,” loudly shoplifting,accused Loukia Panas of and ordered
her to return to the K-Mart store with her arms aboveraised her
head. Harakis denied that Loukia Panas had returned to the store

raised;with her hands employeesand store corroborated his
testimony, although employeeone admitted he could not hear
exactly what Harakis said to the Panases.
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security HarakisK-Mart office.were taken into theThe Panases
pocketbookemptied table,a andLoukia Panas’ ontothe contents of

signpockets He then asked the Panases toof her coat.searched the
admitting they shoplifted in return for athat hada release form

charges.presspromise declinedLoukia Panasfrom K-Mart not to
Jeffreyp.m.,approximately Czarnec, of4:20 Officerthe offer. At

responseDepartment, inarrived at K-MartPolicethe Manchester
apprehensionshoplifting of hisHarakis informed Czarnecto a call.

into her carto take Harakis and CzarnecPanas offeredof Panas.
purchased. Czarnec andthem the items she hadto showorder

gavespark plugs toin the car. Panas themtheHarakis saw
theytold Czarnec hadhanded them to Czarnec. PanasHarakis who

days. testified that he hadfor Nicholas Panasbeen there several
spark plugs approximatelypurchased aa month before atthe

department Chelmsford,in Massachusetts. CzarnecstoreBradlee’s
sparkpay K-Mart for thePanas volunteered totestified that Loukia

payplugs. thetrial, ever offered to forPanas denied she hadAt
spark plugs.

Harakis, that Loukiahe received from andon informationBased
allegedly pay spark plugs, Officeroffered to for thePanas had

placed handcuffedPanas under arrest. She wasCzarnec Loukia
wagonpaddyplaced while her childrenin the rear of aand

police fingerprintedstation, andshe waswatched. Once at the
placed jailphotographed, removed, in aand washer coat was she

stayed jailcell, Panas in the cellcell. While in the she vomited.
go home and obtain bailfor until her husband couldseveral hours

money. shoplifting spark plugs was setA for the of thetrial date
subpoenaed appearApril witness,8, to as afor Harakis was1983.

representative appeared, andother K-Martbut did not do so. No
prosecution.ofthe case was dismissed for lack

brought against and K-Mart forPanas suit John HarakisLoukia
privacy;imprisonment; prosecution; invasion offalse malicious

hiring, training, supervision,negligentslander; failure toand
negligentHarakis; emotional distressinfliction ofterminate John

distress. Nicholas Panasand intentional infliction of emotional
brought Theabove theories.for of consortium under thesuit loss

negligent andthe counts ofdefendants filed a motion to dismiss
allegingdistress, no suchthatintentional infliction of emotional

Superiorrecognized Hampshire. Thein Newcauses of action are
plaintiffs(Dalianis, J.) granted filedmotion. The thenCourt the

by adding against K-Mart anda the writ countsmotion to amend
alleging negligent performance thatof Harakis’ dutiesHarakis

alia,caused, Panas.mental and emotional distress to Loukiainter
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granted to amend. TheSuperior (Dalianis, J.) the motionCourtThe
on theargued those countsa motion to dismissdefendants then

negligent infliction ofthey of thethat were restatementsbasis
(Pappagianis, J.)SuperiorThe Courtemotional distress counts.

the additional counts.the defendants’ motion to dismissdenied
February, 1986, plaintiffs in limine to admitIn the filed a motion

annulled. Theof Harakis that had beencriminal records John
Superior (Dalianis, J.) that evidence of the annulledCourt ruled

did, however, thatThe court ruleconvictions could not be offered.
underlying giving a 1980circumstances rise tothe facts and

policeimpersonation of officer could be admittedconviction for a
evidence, provided evidence could be introducedinto that such

proceedings. The court alsowithout reference to the actual criminal
underlying and of a 1976ruled that the facts circumstances

anyattemptedfor not be admitted becauseconviction theft could
outweighed by dangerprobative prejudice.value was the of undue

24, 1986,The on March and lasted fortrial below commenced
days. apprehendedten Loukia Panas testified that when she was

“embarrassed,” “terrible,”by and that herJohn Harakis she felt
1983,that, January 30,legs the date of theshook. She stated after

incident, services, go shoppingor inceased to attend churchshe
stores, difficulty getting sleep.experienced in to Shemalls or and

ability “goodpoint to function as astated at one that she had lost the
to his wife’s inwardmother and wife.” Nicholas Panas also testified

withdrawal, weight gonehad from 130and remarked that her
pounds pounds.at the time of the incident to 197

plaintiffs produced expert psychiatric Dr.The several witnesses.
Bursztajn, professor psychiatry at the HarvardHarold a clinical of

School, personMedical testified that Loukia Panas was a from a
conservative, family-oriented background inwhose “mission life

basically go justher children to be like theirwas to ahead and teach
father, reallyhonest, law-abiding, upstanding people.to be She has

that, something which all ofdevoted her whole life to and this is
pieces.” Bursztajn proceededa sudden went to Dr. to state that the

apprehension imprisonment herevent of Loukia Panas’ and caused
inpost-traumatic manifests itselfto suffer a stress disorder that

following respects: (1) experiencesPanas recurrent andthe
event, (2) dreamsintrusive recollections of the she has recurrent

her, attempts(3)of event that whenever she to describethe awaken
overwhelmed,frightened (4)the event she and and she hasbecomes

activities,participating in her schoolwithdrawn from children’s
grown inand has detached from her husband terms of sexual

intimacy.
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psychiatrist private practiceMenitoff,Dr. Paul a in in the
Lowell, area,Massachusetts also testified on behalf of Loukia

examining talkingthat, Panas,Dr.Panas. Menitoffstated after and
diagnosed suffering post-friends,to several of her he her as from

anxiety depression.traumatic stress disorder with and Dr. Menitoff
precipitating“stressor,” factor,that thesaid incident was the or in

psychological suggestedthe Dr. Menitoffillnesses. that Loukia
religious upbringing cityconservative,Panas’ in a insmall Greece

particularly beingherrendered sensitive to arrested.
cross-examination,On Loukia Panas testified that she does cook

laundry. psychiatricmeals, beds,make clean and do Loukia Panas’
improved taking prescrip-nurse testified that her condition when

Panas, however, medication,tion medication. discontinued the and
expertsix months later her condition deteriorated. The defendants’

psychiatric George private practitioner,witness, Shaka,Dr. a
post-testified that he did not think Loukia Panas suffered from

major depression.”disorder,traumatic stress but rather from “a
datingDr. Shaka testified that several events from the late 1970’s

depression. miscarriages,had caused Panas’ These events were: two
check-ups familytwo for cervical cancer in 1978and 1980due to a

history cancer,of cervical two bouts with inflammation of the
pelvis, byand a stroke suffered her mother in Dr.1980. Shaka also

althoughthat,testified Panas claimed the incident had caused her
weight pounds,to increase from 135 to 180 her medical records

weighed pounds poundsrevealed that she had 161 in 1976 and 168
by stating requiresin 1980. He concluded that Panas more

expecttreatment,intensive that withand such treatment he would
her to recover.

jury daystrial, and,After the the deliberated for three in
response special jury questions (Pappagianis, J.),to from the Court

findings againstreturned Loukiafor Panas John Harakis on her
prosecution, negligent perform-slander,ofcounts malicious and

security juryance of Harakis’ duties as officer. The also returned
findings against negligent hiring, negligentfor Panas K-Mart for
training negligent supervision, negligentinstruction,and failure to

negligent performanceHarakis,fire and for Harakis’ of his duties
security manager. jury findingsas The returned for Harakis and

imprisonmentK-Mart on Loukia Panas’ counts of false and invasion
privacy. imprisonment jurycount,of On the false the found that

subjective standpoint, thoughtfrom a Harakis he had reasonable
grounds objectivePanas,to detain Loukia but that from the
standpoint person, groundsof a reasonable he did not have to detain

jury $1,000,000her. The awarded Loukia Panas and Nicholas
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against and K-damages Harakiscompensatory$100,000 asPanas
damages.liberaljury to awardThe declinedMart.

judgment notwithstand-fordefendants movedtrial theAfter the
movedalsoverdict, The defendantsthe court denied.ing whichthe
motiondamages. took theremittitur, in The courtor reductionfor a

advisement.underfor remittitur
(Pappagianis,15, 1986,April the Trial CourtIn datedan order

wages, orpresented of losthad beenno evidenceJ.) noted that
computed thethenThe courtdoctors’, hospital, or medicine bills.

Panas, byundergone by Loukiapsychiatric treatmentthecost of
hourlyby rate ofthe statedof treatmentmultiplying the hours

thethe cost ofthatpsychiatrists. The court determinedPanas’
pointing out that the$5,160. Aftertopsychiatric care amounted

opening that Loukiaattorney argued in his statementplaintiffs’ had
injuries,psychological the court statedsuffered seriousPanas had

$994,840 herPanas forjury Loukiahad awardedthat the
andthat this awardinjuries. court then foundpsychological The

of consortium were$100,000 Panas for lossto Nicholasthe award of
unreasonable, theand“manifestly andexorbitant [warranted]

plaintiffs’ case forjury view of thehad a mistakenthat thebelief
damages verdict and concludeddamages.” theThe court set aside

damages. appealof Thisby ordering limited to the issuea new trial
cross-appeal ensued.and

DamagesJury Verdicts onSetting AsideI. The Trial Court’s of

itswhether the trial court abusedThe first issue we consider is
plaintiffs’deciding jury on thein to set aside the verdictsdiscretion

indamages. apparently exist NewTwo distinct standards
jurysetting of a verdict. TheHampshire on the trial court’s aside

enunciated, embryonic form,in in Wendellwas albeitfirst standard
Safford, (1841).12 held thatv. N.H. 171 Wendell

decidedly against weightthe of the“Where the verdict is
evidence, juryapparent the must haveso that it is that

totally disregarded the instructions ofmisunderstood or
thereon, neglectedor have to consider thethe court must

facts, prominent points inand essentialand overlooked
evidence, twelve honestwhere it is such a verdict thatthe

it,intelligent is themen would not have returned itand
duty the court to set it aside.”of

inquiry into theappeared to establishId. at 178. Wendell thus
importance. Aspects juryweight paramount ofevidence as ofof the

settinggrounds aindependent for asideerror were not so much



600

they magnitude jury’sverdict, as were illustrative of the of the
preponderated.unreasonable evaluation of where the evidence

subsequent cases, however,Several focused more onmuch attention
jury formulation,the element of Wendellerror the even to the

evidentiary weightvirtual ofexclusion considerations. See Lisbon
(1850) (“WeBath, 319,v. 21 N.H. 335 do not interfere with the

againstjury evidence,verdict asof a to set it aside areunless we
procured through corruption,well itsatisfied that has been or

applicationinmanifest mistake the consideration theand of
justice done.”);evidence, thatand substantial has been andnot
(1852). emphasis juryWhite, 178, 188Gouldv. 26 N.H. This on error

beginning Society,was corrected in a line of cases with Clark v.
(1864), again emphasized331,45 N.H. 334 wherein this court the

“decidedly against weightconsideration of verdicts as the theof
evidence.” Id.

Belknap (1870),Railroad, however,In v. N.H. 35849 this court
again analysis primarily juryturned error,once to an based on this

mentioning evidentiary inquiry. Belknaptime without even an held
justify damages“[t]o court,that the interference of the the must

manifestly exorbitant;be and so excessive as warrantto the belief
jury by partiality prejudice,that the must have been influenced or

byor have misledbeen some mistaken views of the merits of the
(citations omitted). might expectedcase” Id. at 371. As be from the

prior development Belknap longlaw,of the the rule did not last
(1889),Larose,in an unaltered state. In Lucier v. N.H.66 141 the

analysis part,based,court anreturned to at least in on examination
weightof the the willof evidence: “a verdict not be set aside unless

decidedly against weightit is so ofthe evidence as to make it
apparent jury guiltythat the must have been misled or were of

Belknapmisconduct.” Id. at 142. of theThis variant standard was
including Larose, 443,cited in a line of cases Bennett v. 82 N.H.

(1926) (in447, 254,136 A. 256 motions to set aside the verdict as
against weight applicableevidence,the of the the isstandard

preponderance“whether was such athere of evidence in offavor
moving party justify finding passion, prejudice,the as ato of

partiality, corruption plain mistake”) (citations omitted).or Thus
againststoodthe ofstatus the first standard to set aside verdicts as

weight evidence,the of the thebefore onset of the second standard.
Malouin, 242, 245-46, 769,In v.Wisutskie N.H.88 186 A. 771

(1936), performed important gloss Belknap-this court an on the
calling question previousstandard,Bennett into the focus on the

partiality, corruption:mistake,elements of and
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partialityconfusing mistake,ofthat the idea“It seems
corruption court’san element for thebe madeshouldor

majorityhowever,advanced, in ofaItconsideration. is
authority duty hasandin the trial court’scases which

partiality,reasons, mistake,ofThesecalled for statement.
settingcorruption, verdict are distinctaside aforand

weightagainstground thethe verdict isthatfrom the
may notif the verdict isIt be said thatof the evidence.

by weightsupported evidence, hasa mistakeof thethe
sayingmore than that errorthat is nobeen made. But

contrary to the verdict is soIfexists. the evidence
weighty vacated, that is thebethat the verdict should

properlyvacating Why the evidencewas notreason for it.
may inquiry,treated, it is not thea collateral butbe

maywas, The mistake beone. Whether it is.immediate
explanatory descriptive verdict, butof the erroneousor

directly probative inquiry is of relationof it. Theit is not
Except in casesthe evidence and the verdict.between

groundalleged motion, itis as the of thewhere mistake
sayarguing shows theis backwards to that mistake
verdict, aMistake vitiates a and so also doeserror.

ground.contrary weight separateof evidence. Each is a
byweight reasonsWhere the of evidence lies is not shown

subjectdisregarding mistake,of orit. To introduce the
partiality corruption, helpingin to show the conflictor

evidence and the verdict is to cloud thebetween the
issue.”

shiftingeminently correct inWe believe the Wisutskiecourt was
evidentiary weight awayanalysis issue, and from thethe to the

partiality, corruption.mistake, and As“collateral” matters of
conclusively againststates, arrival at a verdict theWisutskie the

necessarilyweight of aentails the commissionof the evidence
jury. speakpart mistake,inof To terms ofmistake on the the
begs prior dispositive questionpartiality corruption oftheor thus

relationship to the evidence at hand.the verdict’s
opinion culminated its otherwise well-reasonedThe Wisutskie

ambiguous opinionThediscussion with an conclusion.theoretical
appears standard as follows:to state the relevant

Towle, 28, 30, the court“In Lawrence v. 59 N.H.
'A will asidethus: verdict not be setannounced the rule

weightbeing against evidence,of unless theas the
apparentpreponderance great make it thatwas so as to

intelligentlyjury misled, to consider thewere orthe failed
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qualificationevidencelaid them.’With the that itbefore
appear clearly definitely jurymust and that the did not

properlyact in its evidence,consideration of the this
regarded accurately markingstatement is as out the trial

duty passing uponcourt’s in the issue.”
(emphasis added).Wisutskie, 246,88 N.H. at A.186 at 771 The

question by quotation juryraised this lies in the mention of a
considering “intelligently“misled” or not the evidence laid before

language appears jurythem.” This to reinstate mistake and error
proper inquiry, despite opinion’sas a line of the earlier decisive

rejection analysis. paragraphsof such later, however,an Two the
priorcourt enunciates a standard far more consistent with its

discussion:
foregoing“From the discussion it follows that the two

questions (1)to be answered in the case here are whether
[party against jurythe evidence for the whom the

(2)decides] favor,is conclusive in his and whether the
conclusivelyagainst weightverdict was the the evidence.of

question negative,If the second is inanswered the the
respectfirst one If,must be answered in like manner. in

question, findingto the second the trial court’s was a
mayone,reasonable it not be disturbed.”

(emphasis added).Wisutskie, 246,88 N.H. at 186 A. at 771
Considering thorough jurythe court’s invalidation of mistake as
legitimate inquiry, quotea line of we believe the from Lawrence

represented support analysis authorityan effort to Wisutskie’s with
unfortunately quitethat did not state what the court wished. When

spoke directlythe Wisutskie court issue, however,on the such as
quotation immediately spoke unambiguouslyin above,the it and

only weightrestricted itself to consideration of the of the evidence.
Therefore, the final conclusionwe draw is that Wisutskie intended

settingthat the test for a trial court’s aside of a verdict be “whether
conclusively against weightthe verdict was the of the evidence.”

Unfortunately, ensuing years, appearedover the this court to
stray Consequently,from the standard inenunciated Wisutskie.

involving setting jury againstissues the aside of verdicts as the
weight of the evidence were decided at various times under both

questionable Belknap-Bennett partialitythe mistake,standard of or
prejudice, e.g.,see, LaBelle, 279,Bothwick 280,v. 115N.H. 339 A.2d

(1975); Charpentier,29, 56,31 State v. 63, 594,126 N.H. 489 A.2d
(1985), conclusively against599-600 and the Wisutskie rule of the

weight e.g.,see,evidence, Blake,of the 347, 349,Lavoie v. 106 N.H.
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Bergman,Guptill 507, 512,(1965); N.H.108414, v.415211 A.2d
(1968).55,A.2d 59240

only hasout, however, case thattheasstandsWisutskie
weightagainst“conclusively theboth thethe merits ofconsidered

Belknap-Bennett Sincestandards.theandof the evidence”
findstandard, weand sinceformerfavored theWisutskie

reasoning persuasive, theWisutskiewe considerWisutskie’s
againstsettingemployappropriate verdict asin aside atostandard
findingweight Furthermore, court’sif the trialevidence.of thethe

conclusivelyagainst weight the evidencethe ofverdict wasthat the
Wisutskie,one, it on review.we will not disturba reasonablewas

246, 186 A. at 771.88 N.H. at
settingleaving asideof law ofour discussion theBefore

against weight evidence, to makewe wishthe of theverdicts as
weight“conclusivelyagainstFirst, thethe termtwo observations.

hardly self-explanatory one, worthand it isaof the evidence” is
enunciatingopinion,elaborating upon. itsinThe Wisutskie

standard, of a verdict’s reasonableness.not mention the issuedid
guiding principle all cases onthink, however, behindthat theWe

anylanguageregardless specificsetting verdicts, of theaside
might juryemploy, anverdict must beis that thecaseindividual

may e.g.,judge See, Gilbertthe set it aside.unreasonable one before
(1934).247,150, 151-52,Desmarais, A. 248175v. 87 N.H.

against“conclusivelyphraseConsequently, thethewe believe
interpretedweight that theto meanshould beof the evidence”

jury return.no reasonable couldverdict was one
rejection mistake,Second, such asour of elements

corruptionpartiality cannotthose elementsdoes not mean thator
stateditselfa motion to aside a verdict. Wisutskieform the basis of

settinggroundsprovide a verdict.for asidecan thethat mistake
Undoubtedly, possibleWisutskie, 246, it isA. at88 N.H. at 186 771.

jury mistake, forasthat the made an affirmativeto demonstrate
findingsrendering internallybyexample, thatinconsistent
jurylegal Similarly, had beenthe fact that themanifest error.

setting ofon the basiswarrant aside a verdictbribed would
corruption. asidein a motion to setcrucial distinction is thatThe

movingcorruption,partialitymistake, theof ora verdict because
corruptionpartialityparty mistake, asorthemust demonstrate

against weightconclusivelyindependentgrounds theof a verdict
practical matter, easier toit will often beAs aof the evidence.

against weightconclusively thethe verdict wasdemonstrate that
jury mistake.it will bethan to demonstrateof the evidence
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Nonetheless, precludingwe wish it clear that notto make we are
mistake,inquiry corruption long inquirypartiality or as thatinto as

evidentiaryseparate apart question weight.is and from ofthe Nor
precludedo we to setwish to motions aside on the bases both that

erred, conclusivelyjury againstthe and that the verdict was the
weight again, jurylongas theof the evidence. Once as error is

merelyindependent ground, descriptiveanconsidered as and not as
just againstjury’s weightof how much the determination was the

evidence, inquiry juryof athe dual into whether the was mistaken
conclusively against weightand the thewhether verdict was of the

permissible.evidence is
analysisNow have the ofthat we established framework for this

case, proceedwe to trialreview the court’s decision to set aside the
15, 1986,plaintiffs’ Aprilverdicts. The court’s order of stated that

bills,wages,presentedorevidence exhibit was of lost of doctor“[n]o
bills,hospitalof and of bills.” thenmedicine The court noted that

psychiatrists quantityLoukia Panas’ had testified to of timethe
spent hourly psychiatricwith Loukia Panas and their rate for care.

testimony,Based on the trial court that thethis concluded cost of
$5,160.psychiatric consequentlythe services amounted to The court

jury $994,840found that the awarded to Loukia Panas for her
psychological injuries $100,000and to Panas forNicholas his loss
of consortium. The trial concludedcourt that these verdicts were
“manifestly unreasonable,exorbitant and and the[warranted]

jurybelief that the had a mistaken view theof merits of the
plaintiffs’ damages.”forcase

evidence,weightThe trial court did not to the ofrefer the
essentially employing language Belknap.the of Wisutskie itself
stated, however, Belknap-Bennettthat isthe standard not inconsist-

“conclusively against weightent with thethe of the evidence” rule.
mistake, partiality, corruption merelyasElements such or are

underlying againstillustrative the thatof fact the verdict was the
Wisutskie,weight 245-46,of evidence.the 88 N.H. at 186 A. at 771.

then,standpoint, applicationFrom a thetheoretical trial court’s of
Belknap necessarilynot thedoes render court’s decision fatal. If the

analysis Wisutskie, analysistrial is with andcourt’s consistent that
finding, findingarrived at a reasonable then the trial court’s will

upheld.be

Although expresslythe jurytrial court did not find that the
damages conclusively against weightverdicts on were the of the

evidence, premised implicit findingcourt’sthe decision was on an
jury’s conclusively against weightthat the awards were indeed the

particular,of In thethe evidence. trial court’s determination that
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necessarilydamages aentailswere and exorbitantthe excessive
rationallysupportfinding thethe was tothat evidence insufficient

damages Likewise, the court’s determina-of awarded.full amount
jury case thethat the had a mistaken view of the rests ontion

finding jury’s aconflicted withunstated that the verdicts
weightthe the on theof of evidencereasonable construction

damages employingin theissue. court thus succeededThe trial
analysis.proper of thenow turn to whetherWe consideration
analysis at a conclusion.court’s arrived reasonable

body ofrecord a substantialAn examination of the reveals
compensationa level ofin favor award of certainevidence of the

psychological Thetrauma. trial courtLoukia Panas for herto
colloquy disposingbefore ofas much in a with counseladmitted

question theis whethermotion to set the verdicts. Thethe aside
reasonably finding producedinacted that the evidencetrial court

damagesreasonably support the extent of thenot fullcould
byapprehension Harakisawarded. Loukia Panas testified that her

“nothing,”“embarrassed,”“lost,” andher feel if she weremade as
She that after thethat she had never felt worse. also stated even

upset, angry,subsequent arrest,her felt andincident and she
paddythat children had her hauled off in aembarrassed her seen

wagon; insomnia,dead, from hasthat she wished she were suffers
home,her of and ceasedcurtailed activities outside her has

attending plaintiffs’ expertschurch The medical testifiedservices.
post-traumatic syndrome,fromthat Loukia Panas suffered stress

directly the K-Martattributable to incident.

Although psychological injuries and trauma shouldthese
discounted, court determine Loukianot be the trial did not that

any onlycompensation, herPanas should not receive that
disagreeable experience its did not theand after-effects warrant

great Significantly,$994,840.award of a sum as Panasas Loukia
performingtestifiedherself that she had returned to routine

psychiatristschores,household thatand her testified her condition
improved upon takinghad medication which latershe discontinued.

expertaddition,In the that herdefendants’ medical believed
depression by e.g.,personal events;was twocaused several serious

miscarriagescheck-ups cancer,for cervical two and a stroke
by precededmother,her Insuffered that the incident at K-Mart.

saylight countervailing testimony,of this cannot the trialwe that
rejection clearlyjury’sofcourt’s the award was erroneous.
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support plaintiffs’ argumentIn of the that the trial court
setting jury plaintiffsverdicts,abused its discretion in aside the the

proffer variety arguments argumenta of in addition to the main
evidentiary weight plaintiffs.that the First,favored the the

plaintiffs judge’s deprived plaintiffsassert that the intervention the
right jury Hampshireof their to a trial under the Federal and New

plaintiffs’ argument pointConstitutions. The at this mischaracter­
plaintiffs juryizes the actual situation. The did receive a trial. The

jurycourt, however,trial determined that the had arrived at an
Although jury all-important,unreasonable result. trials are an

judicial system, abilityconstitutional, feature of our the of the trial
well-recognizedcourt to set aside unreasonable verdicts is also a

aspect justice. e.g.,See, Gilbert,of the administration of N.H. at87
plaintiffs adopt151-52, effect,A.175 at 248. In the wish us to a

right by jury.constitutional to trial an unreasonable This is
something unwillingwe are to do.

plaintiffsaddition,In the assert that the trial court erred
setting jury properly consideringin aside the verdicts without the

earning capacityeconomic value of Loukia Panas’ lost or lost
homemaker consider,services. It is true that the trial court did not

properly plaintiffsso,and the value of these services because the
attempt produce any uponmade no to which the trier ofevidence

compensation earning capacityfact could value for Panas’ lost and
homemaker services.

plaintiffsThe also refer us to cases decided in the Federal
Hampshire, juryDistrict Court for the District of New in which

equaledverdicts have either dollars,or exceeded one million to
support a conclusion that the trial incourt the instant case acted
unreasonably primarywhen it set aside Loukia Panas’ award. Our

review, however,task on is to assess the reasonableness of the trial
light presentedcourt’s decision in of the evidence below in this

particular alreadycase. We have found that the trial court could
reasonablyhave Panas,decided to set aside the verdict for Loukia

persuadedand we are not that different verdicts on the basis of
different factual situations in other courts demonstrate that the
trial court’s determination here was unreasonable.

Continuing analysis plaintiffs’ argumentswith our of the
appeal, plaintiffs authorityon the assert that the trial court had no

damagesto set aside on a motion for remittitur. Our review of cases
involving plaintiffs’remittitur leads us to the conclusion that the
understanding pointof the law on this is incorrect. In Reid v.
Spadone Company, 466,Machine 457, 1094, 1100119N.H. 404 A.2d
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“toduty trial courtof theit is thethat(1979), this court stated
(quotingresult”unfairout to be anwhat turnsor vacatecorrect
decided770). The trial court245, A. atWisutskie, 18688 N.H. at

verdict, clearlyandby setting theasideresulttheto vacate
Reid.authority underto do sopossessed the

that theplaintiffs’ contentionFinally, thewe consider
$100,000Panas’setting aside Nicholasinits discretioncourt abused

damages basedforspouse’sA claimof consortium.award for loss
claim,injured spouse’sto theis relatedupon of consortiuma loss

injuries areinjured spouse’sof thenature and extentin thethat
relationship.disruption of the maritalinelement thethe material

922, (1974).474, 477, 923A.2dBerry, 322v. 114 N.H.See Seaman
setting theaside ofalready the trial court’sdiscussedWe have

award, that thedeterminedand havePanas’as to Loukiaverdict
the trialSinceaward was reasonable.set aside thatdecision to

Panas’Loukiareasonably concluded thathavecourt could
verdict,thewarrantinjuries of the nature topsychological were not

disruptionreasonably theconcluded thathavecourt could alsothe
psycholog­by Loukia Panas’relationship occasionedmaritalto the

Panas’ awardsupport Nicholasinjuries towas also insufficientical
$100,000 of consortium.for lossof

New TrialLiability Damages Evidence in theandII.

appeal pertains to the trialgeneral issue of thisThe second
only.damages plaintiffsThegrant a new trial oncourt’s decision to

inextricablydamage linked inliability areand issuesassert that
liability willcases, issuesthat removal ofintentional tort and

any damage testimony in a futureofferedthe force ofundermine
consequently, the trial court’splaintiffs argue, thatThetrial.

recoveryright fair underto a full anddecision denies them their
Lastly,Constitution, I, 14. thepart articleHampshireNewthe

held,damages be thisplaintiffs argue trial on mustthat if a new
will toplaintiffs be ablewhat facts thecourt should determine

present at a future trial.

notingby that there is no Staterespond firstWe
The trial courtguarantee non-bifurcated trial.to aconstitutional

fairlynew, partial “in toability trial orderto order ahas the
Lyman,v. 49 N.H.trial],” Lisbonpreviousthe errors thecorrect [of

proceedinginseparate issues a553, to(1870), and this decision604
Mut.See Jamestownof the trial court.within the sound discretionis

689,639, 641, (1973).Meehan, A.2d 691312Ins. Co. v. 113 N.H.
liability weakenissues willplaintiffs’ that removal ofThe concerns
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testimony damages exaggerated.understandable,the areabout but
fairlythinkWe a clear distinction can be made thebetween

responsibility injuriesof K-Mart and Harakis for Panas’ and the
compensability injuries. unfairlyof those This distinction does not
prejudice plaintiffs’the case.

implicittrialGiven the court’s that thedetermination
jury’s liability reasonable,verdict on was a thedetermination
plaintiffs challenge liabilityappeal,do not on newa trial on and
damages only judicial unnecessarilywould waste resources and

parties. Accordingly,burden the the trial court did not abuse its
ordering solely damages.in a newdiscretion trial on the issue of

Lastly, plaintiffswe determinerefuse to what facts the will be
damagesallowed to introduce at the Thetrial. decision as to the

admissibility particular necessarilyevidence,of which includewill
ordinarilysome of the that isevidence admitted on the issue of

liability, in trialthe future must be left to the sound discretion of
the trial court.

Compensatory DamagesIII. Enhanced

plaintiffs’The next issue we address relates to the
properly instructingthatassertion the trial court erred in not the

jury compensatory damages. jurisdictionon enhanced This forbids
punitive damages. Fay Parker, 342, 382,the award of v. 53 N.H.

(1872).“However, malicious,wanton,397 when the act involved is
oppressive, compensatory damages mayor the awarded thereflect

aggravating Auto, Inc.,N.H.circumstances.” Vratsenes v. 112 N.H.
(1972).73,71, 66,289 A.2d 68 Even if the trial court’s instructions

damages deficiencydeficient,on enhanced were the irrelevantwas
given setting damages,the trial court’s aside of the verdict on a

already uphelddecision we have as reasonable. we areSince
affirming damages, plaintiffsthe order of a new trial willon the

opportunity juryappropriatethehave to seek underinstructions
supra prosecution slander,Vratsenes on the counts of malicious and

appropriate.if the trial court deems

AdmissibilityIV. Harakis’ Criminal Convictionsof
byattemptedJohn Harakis was convicted in for1976 theft

deception, impersonation policeand in for1980 of a Theofficer.
Harakis,1980 conviction from an atarose incident K-Mart when

accusing falselyshoplifting,while a ofcustomer himselfidentified
City police subsequentlyaas of Manchester officer. Harakis had

pursuantthe convictions annulled to RSA 651:5.
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soughtplaintiffslimine, to admit Harakis’in theIn a motion
(1) hadthat if K-Martin order to demonstrate:criminal convictions

applicationinvestigated 1978,in K-MartofHarakis at the time his
haveand should nothis criminal recordhave discoveredwould

(2)him; Harakis’ 1980 convictionthat K-Mart was aware ofhired
negligence(3)time; on thehim athave terminated thatand should

dishonesty,part (4)K-Mart; toandand Harakis’Harakis andof
honesty integrity. plaintiffsaddition,In theof andrebut his claims

in wholewas annulled eitherthat Harakis’ criminal recordasserted
placedpart plaintiffs defendants on noticehad theor in after the

plaintiffsclaims, entitled to introducethat the wereof their and
any asnot been annulledof criminal convictionsthat hadevidence

plaintiffs subsequentfiled aof the incident. The alsoof the date
bymotion in limineof which on thememorandum law elaborated

stating inbe admitted orderthat the criminal convictions should
verify aware,aware,to have beenwhether K-Mart was or should
anyof when was hired. The Trialunannulled convictions Harakis

(Dalianis, J.) V, X,651:5, andCourt ruled that RSA VIII
anypertaining prohibitedconvictions,to the annulment of criminal

ofdisclosure annulled criminal convictions.
plaintiffsappeal, haveOn the assert that the trial court should

performed in of foran camera review of the dates annulment
to K-Mart’sreasons similar those advanced below: to elucidate

negligence hiringin in theHarakis the event that 1976 conviction
1978,Harakis in andhad not been annulled when K-Mart hired

anyto after theascertain whether convictions had been annulled
plaintiffs placedhad the notice of their claims.defendants on
Lastly, irrespective dates, theof the convictions’ annulment
plaintiffs conviction,assert that K-Mart was 1980 andaware of the
it have been admitted into to demonstrate K-Mart’sshould evidence
negligence.

January 1987) permits(effective651:5, 7,RSA V until the
theannulment of a criminal conviction if court determines thatthe

annulment
applicant’s“will assist in will bethe rehabilitation and

entrypublic Upon theconsistent with the welfare. of
respectsapplicantorder, ifthe shall be in all astreated

exceptsentenced, that,he never convictedhad been and
anyupon crime after orderconviction of committed the

maypriorentered,of annulment has been the conviction
determiningby in thebe considered the court sentence

imposed.”to be
provides651:5, VIII thenRSA that:
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any application employment, license,“In for or other civil
right privilege, any appearanceor or in as a witness in
any proceeding hearing, person may questionedor a be

previous onlyabout a criminal record in terms such as
you‘Have ever been arrested for or convicted of a crime

bythat has not been annulled a court?’”

involved, inquiryWhen a statute is our initial must
statutory languageaddress question.whether the covers the issue in

instance, statutoryIn language givesthis the breadth of the us little
plaintiffschoice but to hold that the cannot insist on an in camera

review of annulment dates in order to admit evidence of the
against 651:5, entry“[u]ponconvictions Harakis. RSA V states that

order, applicantof the respectsthe shall be treated in all as if he
sentenced,had that,never been convicted and except upon

anyconviction of crime committed after the order of annulment has
entered, prior maybeen the byconviction be considered the court

determiningin the imposed.” (Emphasissentence to be supplied.)
If convictions,the iscourt allowed to review dates of annulment of

applicant longer respects”the is no treated “in all ifas he had never
convicted,been necessarilybecause the fact of an annulment also

discloses the fact of a conviction.
following may goodThe explanation whyillustration serve as a of

permit investigations convictions,we are reluctant to into annulled
given statutory languagethe duringin effect the course of the

onlyinstant case. RSA 651:5 allows disclosure of convictions when
consideringa court is imposed.the sentence to be This means that

law enforcement authorities cannot examine records of annulled
investigationsin suspects. onlyconvictions of criminal The time

such information becomes suspectdisclosable is after the has been
apprehended, Considering virtuallytried and convicted. the

placedabsolute restrictions disseminatingon information in
matters, publiccriminal policywhere considerations would militate

in favor convictions,of limited disclosure of annulled it is an a
proposition that the blanket restrictions on disclosure offortiori

applied rigorouslyconvictions of RSA 651:5 should be in contextthe
of civil suits.

seekingIn addition againstto to admit Harakis’ convictions
himself, plaintiffsHarakis soughtthe also to admit those convic-

againsttions negligenceK-Mart in order to demonstrate K-Mart’s
hiring,in training, retaining necessaryand Harakis. It is not for

plaintiffs’ argumentsus to address the regarding this issue. To the
plaintiffs below,extent that argumentthe claim error this is

inapposite jury negligence K-Mart,because the partfound on the of
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liability only possibleTheany on issue.error harmless theand was
mightconvictionswhich of Harakis’ criminalin admissionmanner

jury thechanged if the had decidedbelow isthe resulthave
ofwarranted an award enhancedof the convictionsexistence

phrasing special questions,damages. of trial court’sThe the
damageshowever, only jury on theto award liberalallowed the

claims, negligencenot on theprosecution andmalicious and slander
usbeforeagainst No evidence exists in the recordclaims K-Mart.

wording special questions.plaintiffs objected to the of thethat the
plaintiffs’of theConsequently, to reach the meritswe decline

admissibility Harakis’assignment of the of the oferror on issue
against K-Mart.convictions

Admissibility Occasioning Harakis’Facts andV. Circumstancesof
ConvictionsCriminal

(Dalianis, J.)Although not admit Harakis’the Trial Court did
evidence, intointo it did allow introductioncriminal convictions

gave tounderlying that riseof facts and circumstancesevidence
police Onimpersonationfor of a officer.1980 convictionHarakis’

followingissue, forthis it is who claim error thethe defendants
part(1) underlying arefour facts and circumstancesreasons: the

record; sought the(2) plaintiffs to admitof annulled thethe
demonstrating propensity topurposesfor of Harakis’evidence

customers, impermissible purposeunreasonably K-Mart anaccuse
404;Hampshire (3)Rule evidence of otherunder New of Evidence

608,impeachment purposes underis inadmissible for Rulecrimes
conduct,governing admissibility specificof evidence of acts of

expressly incorporates 609(c), whichRule Rulebecause 608
conviction;prohibits (4) theuse of of an annulled andevidence

subjectunderlying inquiryfacts cannot be the ofof the conviction
impeachment questioningpurposes scopefor the of cannotbecause

beyond ofextend the extent the actual conviction.

The of RSA barsdetermination whether 651:5 admission
gaveunderlyingof and that to thethe facts circumstances rise

statutory language.depends, again, upon RSAonce theconviction
651:5, only theV far evidence of the conviction itself:extends as as
applicant is to as if had never occurred.be treated the conviction

effectively conviction,Though the the no such similarstatute erases
against givingis facts rise to the conviction.erasure effected the

If, convicted,example, thefor Harakis had never been tried or
againstwould him underearlier incident itself still be admissible

highlyHampshire 405(b).Rule of It would beNew Evidence
for 651:5 to all of ananomalous us to allow RSA erase evidence
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ultimately conviction, yetincident that in aended criminal and
permit fortuitouslyintroduction of evidence of an incident that did
not inculminate a criminal conviction.

651:5, VIII,The defendants also refer us to RSA which states:

any application employment,“In for license or other civil
right privilege, any appearanceor or in as a witness in
any proceeding hearing, mayperson questionedor a be

onlypreviousabout a criminal record in terms as:such
you‘Have ever been arrested or convicted of a crime that

byhas not been annulled a court?’”

paragraph followingThe defendants link this with the definition
of proceedings“record”: written memorial of all the acts and“[A]

suit,in an action or in a court of record. The official and authentic
history consistingof the in stepcause entries of each insuccessive

proceedings, chroniclingthe partiesthe various acts of the and of
perpetualthe court. . . intended unimpeachableto remain as a and

proceedings judgment.”memorial of the and Black’s Law
Dictionary (rev. 1968). view, then,1438 4th Ined. the defendants’

651:5,“criminal underlyingrecord” under RSA VIII includes the
proceeding.facts and assuming,circumstances of a criminal Even

however, Dictionarythat proper authorityBlack’s Law is the under
issue,which to decide this the definition of “record” Black’sfrom

encompass underlyingdoes not the facts and circumstances of a
proceeding. “Record,” according Black’s,criminal to is a “chroniel[e]”

judicial proceedings,and “memorial” of the not of the incidents
occasioning proceedings. Consequently, rejectthe we the defend-

argumentants’ preventsfirst that RSA 651:5 introduction of
evidence of the incident that underlies the criminal conviction.

argument admissibilityThe regardingdefendants’ second the of
underlyingthe incidents Harakis’ convictions is that such evidence

byis Hampshireexcluded New Rule of Evidence 404 as evidence
impermissibleintroduced for purpose showingthe of Harakis’

propensity Scrutinycharacter or to harass K-Mart customers. of
necessary case, however,Rule is not404 in the instant because the
inquiry pointrelevant line of at applicabilitythis is not theinto

404,of Rule applicability Hampshirebut rather into the of New
405(b)Rule of Evidence 405. Rule states:

“Specific Instances Conduct —In cases in whichof
personcharacter or a trait of character of a is an essential

claim,charge, defense, proof mayelement of a or also be
specificmade of instances of his conduct.”
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alleged K-­below, plaintiffs thatproceedings theIn the
employeehiringnegligent supervising anin andMart had been

negativeuntrustworthy displayed a character­and whowho was
shoplifting.accusing ofunjustifiably K-Mart customersistic of

405(b)question, Rulehad been called intoOnce Harakis’ character
specific instances ofplaintiffs evidence ofenabled the to admit

Certainly 1980improperly. thein which Harakis actedconduct
falsely policeaincident, represented himself asin which Harakis

customer, character anda K-Mart reflects on Harakis’officer to
job performance properly admissible intoimproper and was

States,Airlines, 418 F.2dAmerican Inc. v. Unitedevidence. See
landing180, inadequate performance in(5th 1969) (prior197 Cir.

employer’sairplane tounder adverse conditions admissible show
negligence allowing pilot aircraft).in this to land

properRule afforded a basisSince we have determined that 405
part of thefor admission of Harakis’ relevant acts of misconduct as

case-in-chief, necessary Ruleplaintiffs’ it is not to decide whether
satisfactory the evidence for608 also affords a basis to admit

impeachment purposes.

admissibilityargument regarding theThe last the of
underlying facts and circumstances of Harakis’ criminal convic­

by plaintiffs,tions is made the who claim that the Trial Court
(Dalianis, J.) admitting underlyingerred in the facts andnot

byattemptedcircumstances of Harakis’ theft1976 conviction of
agreedeception. We with the trial court that the incident is1976

clearly probative improper jobless on the issue of Harakis’
incident,performance than the 1980 in which Harakis accused a

shoplifting: employeecustomer ofK-Mart Harakis was a K-Mart
1980, yet Consequently,in but not in 1976. we do not believe the

refusingtrial court abused its indiscretion to admit the facts and
gavecircumstances that rise to Harakis’ conviction.1976

VI. Declaration Mistrial Harakis Revealed his Criminalof After
Convictions

plaintiffs’John Harakis was in Atcalled as a witness the trial.
stage testimony, following bycolloquy plaintiffs’one in his the

counsel occurred:

“Q. Okay. you falsify any yourDid inever records
employment security youras a officer thanother
applications today,have herethat been testified to
application your yourapplicationfor license and for
job at K-Mart?
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No,A. sir.
Q. any youNever falsified records while forworked

Filene’s?
Oh, yes,A. sir.

Q. You falsified records at Filene’s?
Yes,A. I did.

Q. youspecifically did do?What What kind of misinfor-
you yourputmation did on records?

myA. As far as arrest records was concerned thefrom
Department my diplomaManchester Police and from

high school.
Q. Specifically tell us about this record.

impersonatedA. There was an I policeincident that a
officer, byattempt decep-and there was an of theft
tion on there.

Q. by deceptionThat’s a theft also?
Right.A.

Q. theyDid find out about that?
IA. have no idea.

Q. youBut falsified that information on Filene’s
application?

placed policeA. I that I didn’t have a record.
Q. youAnd in fact ahad record on offenses?two
A. That’s correct.

Objection, yourattorney]: MayHonor. I[defense
approach the bench?

Why youTHE COURT: Yes. don’t take another
five minutes or so recess.

jury(The recess.)”takes a

discussion,As can be seen from the above defense counsel was
objecting questioning,inlate to the line of even after it was clear

disclosing regardingthat Harakis was information his criminal
background. rulingpre-trialDefense counsel had obtained a
excluding evidence of Harakis’ criminal record. Yet the record
reveals, above,quotedin a section other than that that while

questions regardingdefense counsel told Harakis that his criminal
raised, explainconvictions notwould be defense counsel did not

why effect,the court had made that determination. In defense
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rightsfully under theapprised Harakis of hiscounsel had not
annulment statute.

a trial court to declareis within the discretion ofIt
indicates thatif whicha mistrial “some circumstance [exists]

may Mitcheljustice if trial continues to a verdict.”not be done the
however,409, If,Dover, 285, 286, (1953).410v. 98 N.H. 99 A.2d

cured, v.will be declared. See Blaisthe error can be no mistrial
295,613, 619-20,Goffstown, 299-300Town N.H. 406 A.2d119of

involving plaintiff’s(1979) (reference prior proceedingsto criminal
case,by disregard). Ininstructions to the instanthusband cured

eventually onlyjury on whetherthe court instructed the to focus
byany wrong employed K-Mart. ThisHarakis had committed while

instruction, given which Harakis revealedthe circumstances under
record, effectively prejudicial impact,his cured the andcriminal

decliningtrial court its in to declarethe did not abuse discretion
a mistrial.

PrivilegeMerchant’sVII. The Statute

give jury theThe defendants asked the court to a instruction to
627:8-a, by defendants,compliedifeffect that RSA with the would

plaintiffs’aconstitute defense to all the counts. The trial court
so, instructing jurydeclined to do instead the that RSA 627:8-a

onlyprovide imprisonment.would a defense to the count of false
following statutory provisionsThe tothree are relevant this issue:

merchant, agent,by A“Use Force Merchants. or his isof
justified detaining any personin who he has reasonable
grounds to believe the offense of willfulhas committed

644:17,byshoplifting,concealment or RSA onas defined
premises long necessary personhis as to surrender theas

officer,peace providedto a such detention is conducted
in a reasonable manner.”

RSA 627:8-a.
justifiable“General Rule. whichConduct is under this

chapter any fact thatconstitutes a defense to offense. The
justifiable completesuch conduct is shall constitute a

anydefense to civil action based on such conduct.”

RSA 627:1.
“Liability anypersonLimited. No shall incur civil
liability by taking any againstpersonto another action

person justification pursuantsuch which would constitute
to RSA 627.”
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RSA 507:8-d.
requirementsThe defendants assert that if the of RSA 627:8-a

statutory provisions completesatisfied,are the above constitute a
just imprisonment.action,to alldefense civil causes of not false

Consequently, givingthe trial court inerred not instructions to that
regarding plaintiffs’effect all of the counts.

argument, purposesThe weakness in the defendants’ for
requirescase, merchant,of this is that RSA 627:8-a that the or his

agent, grounds juryhave reasonable to detain. The found that
groundsHarakis did not have reasonable to detain Loukia Panas.

jury operationThus, ifeven the had been instructed on the of RSA
jury onlycounts,627:8-aas a defense to all a reasonable could have

inapplicable. Consequently,found that RSA 627:8-awas the failure
jury appliedof the trial court to instruct the that RSA 627:8-a to

error,all counts was harmless if error at all.

NegligenceVIII. Failure the Trial Court to Strike Additionalof
Counts

penultimate dispose requires explicationThe issue we of a brief
procedure plaintiffs’ originalof some of the below. The writs

alleged, alia,inter intentional infliction of emotional distress.
including negligentadded,Additional counts were counts of

infliction of emotional distress. The defendants filed a motion to
Hampshiredismiss these counts on the basis that New does not

recognize granted bythese ofcauses action. This motion was the
(Dalianis, J.). stage proceedings,Trial Court At a later in the the

plaintiffs negligencewere allowed to add four additional counts.
againstTwo of these were counts filed on behalf of Loukia Panas

against alleged negligentHarakis and K-Mart. The count Harakis
performance security guard plaintiffof his duties that caused the

injured,“to be distress,to suffer mental and emotional mental
damages damageharm, and other all theto of the Plaintiff.” The

against alleged liabilitycount K-Mart K-Mart’s vicarious for
Harakis’ counts,tortious conduct. Nicholas Panas also filed two one
against allegingdefendant,each loss of consortium based on the

impact relationshipdetrimental on the Panas’ marital occasioned
by negligent performanceHarakis’ of his duties and K-Mart’s

liabilityvicarious therefor.
appeal, argueOn the defendants that the Trial Court

(Pappagianis, J.) grantingerred in not defendants’ motion to
negligencedismiss on the basis that the additional counts were

previous negligentrestatements of the infliction of emotional



617

necessarydistress counts. It is not for us to reach the merits of this
Liability againstin theissue. instant case was found Harakis and

negligent performanceK-Mart on the ofbasis counts other than the
question attorney’splaintiffs’addition,claims in Inhere. the

opening testimony duringand theremarks elicited the trial make
only injuries plaintiffs soughtit clear that the for which the

compensation psychological injuries.were emotional and The
plaintiffs attempt apportion request damagesmade no to their for

accordingfor emotional distress to the individual counts in
question. liability alreadySince has been found allon counts for

recovery proven,which emotional distress is allowed to the extent
recovery damages,and since there can be no double for we hold

damages juryinthat the new trial on the should not be instructed
negligent performance.on the count of

Although holding require so,our does not us to do we wish
any appeals negligentto make the observation that future on

infliction of emotional distress will have to address the issues of
physical impact liability purposes, physicalfor and manifestation

injuries recovery purposes, appropriate,of emotional for if as
following Merrill, 647,discussed in the two cases: Corso v. 119N.H.

(1979) Tailors,406 A.2d 300 Englandand Chiuchiolo v. New &c.
(1930).329,84 N.H. A.150 540

Jury ImprisonmentIX. Verdict on False Count

jury plaintiffs’The returned a verdict for the defendants on the
imprisonment particular, juryfalse In that,count. the found

although groundsHarakis did not have to detain Loukia Panas
objective standpoint person,from the of a reasonable he believed

subjectively grounds 627:8-a,that he had to detain under RSA the
privilege Although argument opaque,merchant’s statute. their is

plaintiffs appear requiresthe to assert that because RSA 627:8-a
objective jury misapplied provisionstandard,an the the and the

plaintiffs judgments notwithstandingare entitled to the verdicts on
imprisonmentthe false counts.

plaintiffs preserved appeal by filingThe this issue for a
judgment notwithstandingmotion for the verdict with the trial

court, and the trial court denied the motion. The issue is raised for
appeal plaintiffs’ replythe first time on in the brief. We think it

only require reply may only employedreasonable to that a brief be
reply opposing party’s entirelybrief,to to the and not to raise new

otherwise,issues. If we held we would be faced with either of two
equally unacceptable opposing party’s inabilityresults: the to
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by replywriting brief,respond orraised thenew issuesin to the
argumentreply dateoralbriefs untila ofof seriesthe submission

sequencerespondparties de novoofto atoscrambleas the
responsearguments addition, issue in ato a newIn aand issues.

meaningless.filingoriginalreply deadlinebriefsthebrief renders
light above'considerations, reach the meritswe will nottheIn of

issue.of this last

Affirmed.

sit;Souter, J., others concurred.not thedid

County Probate CourtSullivan
No. 86-397

Hugh Mason WadeEstate ofIn re

6,August 1987

Harvey,Bradley, {John StebbinsStebbins, of Hanover S.&Wood
plaintiff.orally), theand foron the brief

attorney general Peck,Stephen assistantMerrill, {David S.E.
orally),attorney general, for the State.the brief andon

applicability of the NewBrock, involves theThis caseC.J.
dischargeannuityHampshire anintended toto aninheritance tax

obligation.alimony We affirm theRSA ch. 86.after-death
annuityagainst $60,757ofthe total valuethe estate onassessment

alimony expiresobligation payparty’s attowhere aand hold that
(1983),years pursuant and458:19to former RSAthreethe end of

any ex-spousepaymentextended, afterto anrenewed noris neither
meaningvoluntaryexpiration ofwithin theand not a debtissuch

1986).(Supp.RSA 86:44
Hugh divorced onWade wereWade and Joan GlasscoMason

Incorporated was ain decree1, the divorce1974.October
requiredSeptemberpartiesstipulation 6, 1974,whichdatedof the


