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Lemaycourt. Seereverse the trialrequire us tounqualified notdoes
553, (1982).352, 555Rouse, 349, 444 A.2d122 N.H.v.

Affirmed.

All concurred.

Cheshire
No. 86-408

LittkyDennis

v.

DistrictSchoolWinchester

6,August 1987



627

Backus, Solomon,Meyer (Jon Meyer on the briefof Manchester&
orally), plaintiff.forand the

Burke, Gilford, by orally,L. brief and for the defendant.James of

Concord,Allmendinger, byF. of for NEA-NewJames brief
Hampshire, curiae.as amicus

Johnson, defendant, District, appealsWinchester SchoolJ. The
by 19,(Manias, J.)orders the Trial Junefrom issued Court dated

21,August requirementand These orders included a that the1986.
hearing pursuantschool board hold a nonrenewal RSA 189:14-ato

(Supp. 1986) plaintiff, Littky, principaland :14-b for the Dr. iswho
Thayer School,Highof positionand allow him to remain in until he

hearing right provided bybeen appealhad afforded a and a of as
Littky seekingcross-appeals, attorney’sstatute. Dr. fees and costs

rulingand a complythat the school did notdistrict with the notice
requirement (Supp. 1986).of 189:14-aRSA We affirm the decision

court, exceptof the portion ruling allowingtrial the of its not the
plaintiff attorney’sto collect fees and costs.

Littky Thayer HighDr. principalDennis has served as of School
31, 1986,in Winchester the fall ofsince 1981. On March the

superintendentassistant of forschools the Winchester School
District himrecommended for renewal of his sixth annual contract.

againstThe day,school board voted onrenewal that same which
daywas the permitted 1986) givelast under (Supp.RSA 189:14-a to
notice, whereupon Littkynonrenewal Dr. asked for written reasons

hearingaand before the board. The school board scheduled a
hearing 21, 1986,April 16,April orally providedfor and on Dr.
Littky 17,with Aprilreasons for his nonrenewal. On the board

Littkyvoted to rescind its nonrenewal tovote and offer Dr. a full-
teaching position.time The hearingscheduled Thewas cancelled.

proffered teaching position elementary salarywas in the at aschool
approximately $13,000 salaryless than principal.his as

specificallyThe trial court “thatfound the rescission vote and
teaching attempt byoffer were an the defendant’s School Board to
deprive plaintiff statutorilyof guaranteed procedural rights.”the
The record contains evidence thethat nonrenewal vote was
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thus,and,hearing procedurethein to circumventrescinded order
receiving hearing the board.Littky a full beforeprevent Dr. from

(1)following for our review:presents the issuesThe defendant
(Supp. 1986)incontained RSA 189:14-awhether the term teacher

year(2) academicprincipal; whether the 1985-86:14-b includesand
Littky’sparties eliminated Dr.into between thecontract entered

:14-b;1986) (3)(Supp. and whether RSArights RSA 189:14-aunder
Littky’sapplicable Dr.1986) are to(Supp. and :14-b189:14-a

teacher;elementary (4)high principal to schoolfrom schooltransfer
Littky’s because it failed totransfer was invalidwhether Dr.

LittkyDr.requirement of RSA 189:39 that becomply with the
by superintendent; (5) whetherthe andpositionhisnominated to

positionin heLittky allowed to remain untilhave beenDr. should
Hampshirehearing thea before New Statehad been afforded

appeal.pending thisandBoard of Education
iswhether the definition of “teacher”the issue ofWe first address

purpose providingenough principal for the ofcover abroad to
given by astatutory nonrenewal notice is to beprotection when a

(Supp. 1986). provisionpursuant 189:14-a Theto RSAschool board
1, 1987, reads,January part:inwhich was effective until

“Any professional certificatehas a standardsteacher who
taughtwho has forof education andfrom the state board

years in the same school district shall beone or more
if to bewriting March 31 he is notnotified in on or before

Any teacher who hasreelected. suchrenominated or
yearstaught in the school district andfor or more same3

writingmay request in within 5who has been so notified
hearing the schooldays receipt notice a beforeof of said

may request for failurein ask for reasonsboard and said
board, uponor reelected. The schoolto be renominated

hearingprovide a on thereceipt request, shall forof said
days.”request within 15to be held

Id.
givenargues plaintiff should not be thethat theThe defendant

rights guaranteed to teachers under the aforementionedprocedural
historylegislative that thethe indicatesIt asserts both thatstatute.

thatprincipals, andlegislature specifically intended to exclude
contraryincluding teacher is toprincipals within the definition of

ordinarystatutory language andgive itsthat willthe axiom we
Inc., 20, 23,Prods., N.H.meaning. v. Brown 119plain See Corson

assertion,640, response we(1979). In to the firstA.2d 642397
principals fromlegislative intent excludespecifica tocannot find

Regarding secondthe defendant’steacher.the definition of
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legislatureassertion, teacherthe chosenot to include a definition of
statutory adoptionchapter Moreover,in 189. a mechanism forRSA

1986).(Supp.541-A:1,XIII Theof definitions is available. See RSA
legislature Departmentthe State of Education tohas enabled

carrying legislativepromulgate purposefor the of out therules
generallycontained in the statute. See RSA ch. 541-A.mandate as

purpose (Supp. 1986)it,we read the of RSA 189:14-a andAs
arbitraryprotect a teacher from and unreasoned:14-b is to

taughtprovides whodismissal. The statute that teachers have for a
period, district,in arecertain time the same school entitled to a

procedural process opportunitydue which includes notice and an to
proceduresid. In a rule which outlines what are tobe heard. See

process, departmentoccur in this the defined “teacher” to include
affording proceduralprincipal, principals the same duethus

process areto which teachers entitled.
any professional employee any“‘Teacher’means of school

position requires bydistrict whose certification the state
professional engaged teaching. Principals,board as a in

principals, guidancelibrarians,assistant and counselors
are also included within the definition of this term.”

(emphasis added). legislatureRules,N.H. Admin. Ed. 201.01 If the
disagrees rule, it,with this we find no evidence of since it has had

opportunities provideseveral to amend the statute to otherwise. It
addition,Inhas not done so. we have stated that “the construction of

by chargeda statute those with its administration is entitled to
interpretation[In a]nsubstantial deference .... fact administrative

may persuasive.” System Sununu,be N.H. Retirement v. 126 N.H.
(1985) (citations omitted).104, 108, 615,489 A.2d 618

Accordingly, anythat,we hold in the absence of clear
legislative contrary, applicationintent to the of the administrative

appropriate and, thus,definition is the definition of teacher
principal. Littkyincludes Dr. should have been afforded the

protection (Supp. 1986) :14-b,of RSA 189:14-a and and the trial
finding provisions applicablecourt did not inerr that inthese are

Board, 878,this case. Petition Gorham School 121 N.H. 436Cf. of
(1981) (non-teaching guidanceA.2d 74 counselor entitled to :14-a

protection); Dist., 371,Stoneman v. Tamworth School 114 N.H. 320
(1974) (elementary teaching principal rightsA.2d 657 toentitled

provided specific189:14,under RSA and remanded to consider
compliance :14-b).with :14-a and
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chapter applicable, we nextSince we find that RSA 189 is
Littky’s rights (Supp.whether Dr. under RSA 189:14-aaddress

by year1986) eliminated the academicand :14-b were 1985-86
principal and the Thecontract between the school district.

pertinent part of the contract reads as follows: “i. the[t]hat
days leave[;] j.principal is entitled to 25 of vacation [t]hat

year only.appointment principal for a term ofas is one The
provisions applyof RSA: 189:14A concerned with tenure do not[sic]

position principal.”to renomination or reelection in the of These
provisions one-pagewere the acontained on reverse side of

testimony regardingThere was that i” thecontract. “section
days subjectnumber of allowable vacation was the of discussion and

was, fact, provisions opposite page.in the reason for the on that
occurred,bargaining processEven if a we hold that one cannot

bargain away statutory rights. Spencerone’s See v. Laconia School
District, 125, (1966). Spencer,In107 N.H. 218 A.2d 437 one section

contraryof a teacher’s contract was written to what was set out in
giventhe statute. The contract allowed notice of nonrenewal to be to

a teacher later than did the statute. This court stated that:

provisioninconsistencies between the contract and“[T]he
discrep-the statute are more fundamental than the mere

ancy required provisionsin the date of the notice .... The
permit... of the contract would in effect the defendant to

nullify the . . . statute and cannot be held valid.”

130,Id. at 218 A.2d at 441.

holding Spencer',We decline to reverse our in and in
ruling,upholding reemphasize (Supp.that we that RSA 189:14-a

1986) protect by takingand :14-b were enacted to teachers into
bargaining positionsaccount the relative between teachers and

legislative intent, provisionstheir school thisboards. Given contract
rightsattempt dispense principalthat to with the of a teacher or

pursuant to the above statutes are void.

plaintiff protected by statute,The is included in and andthe
case,timingwe hold that due the nature and of the into issues this

Littkyappropriatelythe trial court ordered that Dr. be allowed to
position hearing rightinremain until he had been afforded a and of

Havingappeal pursuant (Supp. 1986)to RSA 189:14-a and :14-b.
conclusions,thesereached we see no reason to address the issues

regarding Littky’s teachingelementaryDr. transfer to an school
position.
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plaintiff cross-appeals be awardedThe and asserts that he should
attorney’s further asks this court to find that the trial courtfees and

Littky’sfailing Dr. renewed for theerred in to order contract
year rescission of itsacademic 1986-87 because of the defendant’s

notice of nonrenewal.
attorney’sdisagree with the trial court’s relative toWe decision

clearly partand costs. The definition of teacher was a of thefees
byregulations adopted department implementthe of education to

chapter generallyRules, 201.01;N.H. seeRSA 189.See Admin. Ed.
AccordingRules,N.H. Admin. Ed. ch. 200. to the Administrative

Act, ifProcedures the school board believed this definition of
apply Littky principal,teacher did not to Dr. as it could have filed
declaratory judgment Countyaction for inan the Merrimack

Superior applicability.Court for a determination of the definition’s
againstthis,RSA 541-A:7.The board failed to do and votedinstead

renewing Littky’s offeringDr. contract and in favor of him a full-
elementary teaching position.time school

The board’s conduct meets the intest we set out Harkeem
(1977),Adams, 687,v. 117 N.H. 377 A.2d 617 where we stated that
judicial“[w]here an individual is forced to seek assistance to secure

clearly right,a defined and established which should have been
freely enjoyed intervention,without such an award of counsel fees

appropriate.” 691,on the basis of bad faith is Id. at 377A.2d at 619.
reasoning party responsible unnecessaryOur was that the for the

judicial proceeding requiredshould be to bear the financial burden.
providedbar,Id. In the case at the defendant should have the

plaintiff opportunitywith an to be heard both at the local and State
plaintiffInstead,levels. the teacher,was denied the status of a

by regulation statutory requiredforce,conferred a with and was to
bring rights Thus,tosuit enforce his thereunder. he is entitled to
attorney’s fees and costs.

plaintiff’s concerningWe decline to rule on the second issue the
plaintiff’strial court’s failure to renew the contract for the 1986-87

year, Atkinson,academic as the issue is moot. TownSeeSoares v. of
(1987).313,129 N.H. 529 A.2d 867

We remand to the trial court for a determination of the
attorney’sreasonable amount of fees. Costs are awarded to the

plaintiff prevailing party.as the RSA 525:1.
part;in reversed inAffirmed

part; remanded.

All concurred.


