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request parthim fordefendants served with the fees ofas their
tomotion dismiss.

attorney’s fees,we theBecause sustain trial court’s award of we
normally with requestwould look some favor on the defendants’ for

Sup.appeal. 490:14-a;costs and fees incurred in RSAthis See Ct.
Head,23; 89,R. at captionIndian 129 N.H. 523 A.2d at As the73.

indicates, however, presentedthe no briefdefendants filed and no
argument, havingposition supported bytheir been in this court the
attorney general. anyWe seetherefore no occasion to consider
further award.

Affirmed.

Johnson, J., sit;notdid the others concurred.
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Morang, Concord, byCharles H. of orally,brief and for the
plaintiff.

III,Meneghin, Newmarket,Peter A. byof orally,brief and for
the defendant.

Johnson, J. appealThis is from Superioran order of the Court
{Smith, J., approving report Master, Shapiro,a of the R. Peter

findingEsq.), the contemptdefendant to be in civil imposingand
monetary penaltya continuingand partfines. We inreverse and

remand.
defendant, Harvey,The Daniel is the owner of a tract of land on

French Epping.Road in zoningPrior theto enactment of a
regulatedordinance which providedmobile homes and for their

town,location within the there were four mobile homes on this
originatedtract. A conflict in plaintiff,1983 between the Townthe

Epping,of and the placeddefendant when the latter an additional
on propertymobile home his occupied.and caused it to be

28,The September 1983,defendant was notified on that his
development propertycontinued theof for mobile home sites would

Epping’s regulations.violate land use He added a fifth homemobile
on October,this in buildingtract permit,without a homemobile
permit approval,or bysubdivision wasand notified the town that
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zoning Subsequent to thishe in violation of the ordinance.was
occupied.notice, leasedmobile was and The townthe home

compel complyin to the defendant tocommencedthis action order
regulationsuse and ordinances.with its land

arguedmerits, the that the landtrial on the defendantAt the
lawfullyquestionregulations in neverand wereuse ordinances

argued keepto and tothat he should be allowedenacted. He also
using because,the with thethe home on above sitecontinue mobile

property, he hadmobile homes on that same establishedfour other
{Gray, J.)non-conformingpre-existing Trial Courtuse. Thea

Esq.),report Shapiro,approved {R.Peter foundMaster’s whichthe
zoningthethe to be in violation of ordinance and ordereddefendant

rulingcomply ordinance, thewith deferred onhim to the and
imposition fine. to set theof a The defendant filed a motion aside

by August 16,decree, trial on 1985.which was denied the court
appealed court,Thereafter, thethe to this and decisiondefendant

summarily affirmed on December 16.below was
impositionattorney a of finesthen filed motion forThe town’s

complyto with the trial court’sthe defendant had failedbecause
hearingobjected motion,to this and a wasThe defendantorder.

hearing, the town moved to withdraw itsBefore thescheduled.
imposition groupfines, and a of citizens filed for andmotion for of

hearing.appeared at theintervenor status andobtained
July approvedreport, 14, 1986, theandThe master’s dated

following day, (1)the inrecommended that defendant be: found
paycontempt; (2) required $10,244.07,to which was thecivil

requiredlegal (3)fees; to remove the mobileof the town’samount
required approvalsthe were obtainedhome from his tract unless

per dayby (4)1, 1986; a untilassessed fine ofOctober and $100
appealslonger contempt of Thehe remained in court. defendantno

contempt finding, arguing that it invalid and unlawful andisthis
byalong requirement imposedstricken, thewith theshould be

pay $10,244.07.court to the
general contempt.begin ofwith a brief and discussionWe

“contempt1861, atIn this court stated that is an offense common
specific distinct theand substantive offense—and fromlaw—-a

belongsinvestigation committed;it is and it tounder whenmatter
punish Towle,which committed it.” State v.the court before it is to

finding(1861).540, inclear bar42 544 It is the case at thatN.H.
contempt separateis and fromthe to be in distinctdefendant

zoningfinding addition,Inhe town’s ordinances.that violated the
maycontempt indirect, or criminal.be direct or civil
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contempt in theDirect is that which is committed
knowledgepersonal ofpresence of the court that the hasso court
Waters, Inc.,Nottinghameach element thereof. Town v. Cedarof

282, 285, 851, contempt, by(1978).118 N.H. 385 A.2d Indirect854
contrast, presencethe of the andis that committed outside court

having contempt.court ofwithout the observed each element the
contemptId. The difference civil is thebetween and criminal

punishment. purpose contemptcharacter of the civil isThe of
“remedial, coercive, complainant[,]”for the of whileand benefit the

purpose authoritycontempt protectthe of criminal “is to the and
285,dignityvindicate the of the court.” Id. at A.2d See385 853-54.

Douglas, Contempt Hampshire,also Civil and Criminal in New 17
(1975). bar,N.H.B.J. 13 In the case at the court found the defendant

contempt failing complyin civil for to with its order. Since no
presence, contemptaction was committed within the court’s the is

indirect.

argues requiring pay legalThe town that the defendant to
clearlyfees is plaintiff.andremedial benefits the The defendant

argues attorney’sthat the fine which amounts to the ofcost fees
punitive anyis because it is determinate and future conduct will

penalty. addition, arguesnot him ofrelieve that In the defendant
court, motion, imposedthat the on its own onfines the defendant

thatand the court’s was a inaction sanction the nature of criminal
contempt. contempt may“Direct or indirect arise out of orcivil

proceedings may punished bycriminal and be either a orcivil
contempt proceeding largelycriminal depending on whether the

party Douglas,court or a is the movant.” 17 N.H.B.J. at 16.

purpose prosecution“The contemptof for criminal is
punitive, ‘authority dignity’to vindicate the of theand trial court.”

808,Courtney, 796, 524,Bonser v. 124 N.H. (1984)481 A.2d 531
(quoting Scarborough Inc., 707,Enterprises, 712,v. R.T.P. 120 N.H.

1304, (1980)).422 A.2d language1308 From the of the master’s
report, apparentit vindicating authorityis thethat master was the

rightsthe parties:of court and not the of the

Superior“The doesCourt not sit as a ‘Moot Court’ where
parties may topicsdebate of academic interest. It also

advisory maydoes opinionsnot render which be acted
upon parties theythe appro-at whim of the if deem it
priate. dutyThe responsibilityCourts have a and to see

compliedthat its orders are with.”
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imposition $10,244.07 for criminalis a sanctionThus, theofthe
Nottingham,contempt. at118 N.H.TownSeethan civilrather of

(trial a civil into a criminalconverted287, courtA.2d at 855385
procedural steps).following propercontempt If thethewithout

uponimpose the defendantsanctionstointendedtrial court
contempt,amounting thehave to followit wouldto criminal

steps requiredprocedural certain constitutionaland affordtherefor
(right286,protections at 854385 A.2did. atdefendant. Seeto the

Accordingly,Super.applies) Ct. R. 95.andself-incriminationof
portion the trial court’sdone, ofhold that thenot wethis wassince

payrequiring aside.$10,244.07must be settothe defendantorder

impositionapproved fine ofof athe $100alsoThe trial court
zoningcomplieddayper town’swith thethe defendantuntil

regulations. had made nodefendantthat theThe master found
originalcomplymeaningful thatand statedwith the ordereffort to

compelimposingpurpose thewas tofinancial sanctionthisofthe
maytrial courtWe hold that thethe law.to observedefendant

contempt proceedingcontinuingimpose in orderin a civilfinea
comply with its order.toa defendantto coerce

part;in remanded.Reversed

All concurred.

Hillsborough
No. 86-427

Computer Corp.DataCentronics

v.

Harvey Salzman

19,August 1987


