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Stephen attorney general (RobertMerrill, Muh,E. B. assistant
attorney general, bybrief),on the brief for the State.

Duggan, appellate bydefender, Concord,James E. of brief for
the defendant.

by proDuff, brief,Robert se.

juryThayer, J. The defendant was convicted after a trial of five
aggravatedcounts of felonious sexual assault and one count of

kidnapping, challengesRSA 632-A:2and RSA 633:1.The defendant
(Wyman, J.)his convictionson the basis that the Trial Court erred

(1) denying suppressin the defendant’s motion to an out-of-court
product unnecessarily suggestiveidentification as the of an

photographic array, (2) permittingidentification and evidence of
againstthe defendant’s threats and acts of violence the defendant’s

proalibi witness to be introduced at trial. The defendant in his se
alleges permittingbrief also that the trial court erred in the

prosecution performto recall a witness in order to an in-court
prosecution engageddefendant;identification of the that the in

misconduct; and that the defendant suffered from ineffective
assistance of counsel. follow,For the reasons that we affirm the
convictions.

sixteen-year-old high-schoolThe female victim was a student at
kidnapping rape. Aprilthe time of the and 15,1985,After schoolon

walking grandmother’sshe was from her house in Milford to the
reachingElmMcDonald’son Street. Before McDonald’s,a man in

pulled upa blue truck beside her and asked her for directions to
probably get.Main Street in Milford. The victim told him he could

grandmother’sbetter directions at her instore Milford. She then
journey purchasedMcDonald’s,continued on her to where she some

walking grandmother’sfood. While the victim was back to her
spokenhouse, standingshe saw the man she had to earlier outside
past grabbedthe him,blue truck. As she walked he her from

your you getbehind and said: “I’ll blow brains out if don’t in the
gottruck.” The victim into the truck. The victim testified at trial

approximately p.m.that the abduction occurred at 6:00
truck,Once the two were in the the man drove from the scene

high speed. punchedat He the victim face,twice in the and then
performforced her to fellatio on him. The man drove into a wooded

proceededarea and to force the victim to submit to two acts of
vaginal performintercourse and one intercourse,act of anal and to

dropped byanother act of fellatio. The man then her off her aunt’s
approximately p.m. gaveathouse 7:25 The victim her aunt a brief
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the victim’sdescription rapist.of The aunt then summonedthe
station,policeto the Milfordparents, who in took the victimturn

Thehis truck.gave description her anda of assailantshewhere
hospital.to the localvictim was then taken

man vehiclebegan search for a andan immediatePolice officers
given At 8:20matching description the had them. aboutthe victim

matchingSergeant truckDowd discovered ap.m., Milford Police
inparked 41 Milford.description outside West Streetthe victim’s

assistance, police re-and officerDowd radioed for anotherOfficer
entryThe the door and were allowedsponded. officers knocked on
men,by apartment, saw fourowner. inside the the officersthe Once

description Thatof her assailant.one of whom matched the victim’s
defendant, They stepDuff. asked Duff towas the Robertman

rights,outside, him comehim of his Miranda and asked toadvised
anystation,questioning. the DuffOnce at deniedto the station for

evening. “Howrapein committed thatinvolvement the earlier
McDonald’s,”somebody protested,raped beforecould I have at Duff

anyone had Duff was the scene of theinformed that McDonald’s
point,Atabduction. that Duff was arrested.

Department aDetective Conti of the Milford Police assembled
lineupphoto photograph andthat consisted of a of the defendant

photographs. photos fromfive other The five other were the Milford
files, “mugpolice being background.four shots”of these of uniform

background.The fifth was of an indeterminate The defendant’s
photograph Hillsboroughhad been taken months at thetwo earlier
County background photoHouse of Correction. The in this was a

arrayphoto displayed towire-mesh fence. This was the victim
shortly midnight, roughlyafter or six after the incidentshours

photographcommenced. The victim identified a of the defendant
depicting rapedas who her.the man had

trial, spent dayAt the testified that he the of thedefendant had
Mason,the thereassault at home of one Pamela and left about 6:00

friend,girlp.m. He then the of his Elsie Hewent to home Frost.
stayed p.m.he house untilclaimed at Frost’s 7:00 Elsie Frost

inthat come to house attestified the defendant had her Nashua
stayedp.m., p.m.and there until On6:05 had 6:45 cross-exami-

nation, testimonyprosecution Frost inthe elicited from that 1979
verbally physicallythe had and abused andand 1980 defendant

threatened her.
in thisTwo briefs on behalf of the defendant were submitted

by appellateappeal. publicThe was de-first brief submitted the
proThe sedefendant then filed a We shall answerfender. brief.

arguments appellate first, proceedof the defender then tothe and
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arguments by prothe themade defendant’s se tobrief the extent
arguments appellatethat not inthose are addressed the defender’s

brief.
appellate argumentThe defender’s first theis that trial court

admittingerred in evidence of the defendant’s violent behavior
yearstoward a defense thatwitness occurred five and six before

argues Hampshirethe trial. The defense that New Rule of Evidence
404(b) priorexcludes ofevidence bad acts to show the character

personof an individual in toorder demonstrate that that inacted
conformity dangertherewith. The defendant also asserts that the

prejudice outweighed any probativeof unfair value.
admissibilityon ofDecisions the rest withevidence the

may predicatedsound of trialdiscretion the court. “Error benot
upon rulinga which oradmits excludes evidence unless a sub­

right party 103(b);.stantial of the is . .” N.H. Ev.affected. R. cf.
(1987).Hotchkiss, 264-65,260, 270,State v. N.H.129 525 A.2d 272

prosecutor previoustrial,At the claimed that the defendant’s
againstthreats acts ofand violence the defense witness were rel­

credibilityevant on the issue of the defense witness’ as an alibi
Hampshire 611(b) providesNewwitness. Rule of Evidence that:

Scope“(b) maycross-examination. —A witness beof
any anycross-examined on matter relevant to inissue the

including credibility. justice,case, In the interests of the
judge may respectlimit cross-examination with to

notmatters testified to on direct examination.”
(Emphasis added.) physicalThe defendant’s threats and abuse of

highlythe alibidefense witness were relevant to the alibi witness’
credibility. history reasonablyThis of abuse could ledhave the alibi

storywitness to corroborate Duff’s for fear of future harmful har-
Consequently, probativeassment from him. this abuse was of the
testifying falsely. e.g.,See, State,inwitness’ interest v.Wells 559

(Okla. 1977) (it proper445,P.2d 450 was and useful for State on
inquirecross-examination to into matters which tested alibi wit-

prejudice, case).bias,ness’ or interest in the
yearsThe fact that these abusive instances occurred five

arguably probativebefore the trial could have detracted from their
they yettrial,value than ifmore had a weekoccurred before the

enough findingnot for a that the trial court abused its discretion
permitting prosecution’sinquiry. Althoughin the the alibi witness’

undoubtedlyrevelation of the ondefendant’s attacks her were
prejudicial, prejudice outweighed pro­we do not believe the the

testimonybative ofvalue that on the issue of the witness’ cred-
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substantiallytestimony notAdditionally, didelicitedibility. the
case-in-chief, towas limitedbut ratherprosecution’stheadvance

credibility, if the informationeventhe alibi witness’impeaching
Seecollaterally prosecution’s case.may theaidedhaveadduced

255, 259,Home, P.2dAriz. 619NursingAge 127v. GoldenWatts
credibility of theupon1032, is attack(1980) (impeachment1036

whereby substantiveprocesswitness, impeachment not aisbut
359,O’Dell, App. 405People 84 Ill. 3dadduced); v.isevidence

rule, proper on cross-­general it is(1980) (as a809N.E.2d
explain,question matters thatto allof defense witnessexamination

maytestimony, although theydestroyqualify, his directdiscredit or
incidentally aids cross-examinationnew matter whichconstitute

instruction,limiting juryrequestedcase). have aThe defense could
admitted, that the alibi witness’wasat the time the evidence

theyonly insofar asquestionin be consideredshouldstatements
credibility, and should not be consideredon the witness’reflected

actually ofthe offensesthe defendant committedas evidence that
defense, however, requestdid not suchwas accused. Thewhich he

an instruction.
by appellate defender’s brief isissue raised theThe second

byemployed policephoto procedure thethe identificationwhether
unnecessarily allegation proffered issuggestive. specificThewas

background that ofphoto differed fromthat the of the defendant’s
photobackground in the defendant’s was a wire-the others. The

fence, mug-shotsphotos were andwhereas four of the othermesh
background. notThe defendant contendsone had an indeterminate

him inonly background photoin caused to stand outthat the his
spread, presence of mesh fence madephoto but also that thethe

appear jail.if init as the defendant were

admissibility identification isWhen the of an out-of-court
challenged, “must whether the identifi­the lower court determine

and, so,unnecessarily suggestive . . if wheth­procedure .cation was
suggestiveness identification unreliable.” Stateer that rendered the

654, 656, 329, (1987). beginHumphrey, Wev. 129 N.H. 531 A.2d 331
photographs,analysis by noting physical inour that differences

disparate backgrounds, in of themselves render asuch as do not and
Humphrey,unnecessarily suggestive.photographic spread See

Robertson,656, 331;supra v. 606 F.2dat 531 A.2d at United States
among853, (9th appearance1979) (“MereCir. variations in857

automaticallypresentedpersons photographsor to a do notwitness
pretriala a conviction can beinvalidate identification .... Before

grounds, procedure ‘soreversed on such the . . . must have been
give veryimpermissibly suggestive as to to a like-rise substantial
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irreparable (quotinglihood of misidentification.”’ Simmons v.
(1968)));States, 377, State,United 390 U.S. 384 Clark v. Ark.292

(1987)(fact pictured69, 727 S.W.2d853 that defendant was in front
background placedof a blue and two other individuals were in front

background consequence).of Instead,brown was of no the de-
termining police conveyedimplicitlyfactor is whether the have

opinion identity bytheir of the criminal’s to the witness means of
photographic display.the

anything, photographic display questionIf the in was
highly unsuggestive photograph.as to the defendant’s “The burden

prove unnecessary suggestivenessto is on the defendant.” Hum­
phrey supra. bypersuadedWe are not the defendant’s contention

suggestedthat the wire-mesh fence behind him he was or had been
jail. grillwork photoin The in the does not resemble the bars of

jail standingaddition,a cell. In of,the defendant was in front
fencing. negate anybehind,rather than the These circumstances

possible prejudicial presentlyinference that the defendant was
past. Consequently,incarcerated, or had been in the recent we hold

denyingthat the trial court did not abuse its discretion in the
suppressdefendant’s motion to the out-of-court identification as

being unnecessarily suggestive.
arguments pro bybeginThe of the indefendant his se brief over-

lapping, arguments appellateextent,to a certain the of the de-
regarding admissibilityfender the issue of the of the out-of-court

photographic identification. The defendant asserts that the trial
seriously enough allegationcourt did not consider the that the out-

unnecessarily suggestive,of-court identification was as evidenced
by quickits decision and its reference to the fact that the attack

daylight. transcriptoccurred in broad Our review of the reveals
express any suggestivenessthat the trial court did not doubt on the

display. quickof the A decision does not mean an erroneous
decision.

proThe defendant’s se brief also asserts that the trial court
allowing prosecutionerred in the to recall a witness to anmake

identification of the defendant. The witness was recalled after she
prior callingstand,had left the witness but to the of the next

prosecutor justwitness. The witness was recalled because the had
ability identify Superiorbecome aware of her to the defendant.

provides:Court Rule 69 “After a witness has been dismissed from
permissionstand,the he cannot be recalled without the of the

supportsCourt.” Our case law the discretion of the trial court in
Merski, 564, 569,this matter. 491,State v. 123 N.H. 465 A.2d 494
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opportunity toAdditionally, amplecounsel had(1983). defense
Thus, the trialfind no abuse ofwitness. wethecross-examine

discretion.court’s
by were not raisedremaining the defendantissues raisedThe

Lillios,State v.will considered here.therefore not bebelow and
Laliberte,722, 723, 1198, (1986); v.1198 State515 A.2d128 N.H.

621, (1984).A.2d 1025124 N.H. 474

Affirmed.

All concurred.
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