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findings anyfor redivision of thewe remand for on that issue and
may require.property consequentlythat fairness

part; inin remandedAffirmed
part.

All concurred.
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attorneyStephen general (William Lyons,Merrill,E. H. assistant
attorney general, orally), foron the brief and the State.

byDuggan, appellate defender, Concord,James E. of brief for
the defendant.

Gary by orally, proDean,S. brief se.and

aggravatedappealsThayer, J. The defendant his convictionfor
(Supp. 1986).felonious sexual assault. RSA 632-A:2 He contends

(O’Neil, J.) improperlythat the Trial Court denied him the
opportunity concerning allegedprosecutrixto thecross-examine

examininginconsistent statements she had made to an nurse
regarding priorher sexual activities. The defendant further
challenges the decision of the trial court admitto into evidence a
thirty-three-page given bypolice prosecutrix.statement to the the

argues improperly permitted juryHe also that the trial court the
jurorforeman to remain as a after it was learned that the foreman

Finally, challengeswas the uncle of a witness. the defendant the
imposing impris-decision of the trial court an extended term of

arguing supportonment, that there was insufficient evidence to the
statutorily required finding bodily injury,of an infliction of serious
see RSA 651:6. We affirm.

midnight July stopped12, 1985,Sometime after on the victim at
gas purchasea station in Concord to a soft drink. When she

Believingreturned to her car she found the defendant seated inside.
carrying obeyedknife,that the defendant was a the victim the

stoppeddefendant’s demand to drive him out of Concord.When she
waythe car on the to her inhome Loudon and told the defendant

get grabbed placedout, refused,he would have to he and her. He
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getgoing ride,said, a aren’t I?”and “I’m toa knife to her face
aroundPittsfield. After she droveThe victim then drove toward

stopquickly, car. He took herDean ordered her to thea curve too
place the wheel.behind

unpaved, road, anddown an wooded backDean drove the victim
stoppedroad, the cara dirt Helater turned the car onto second

goinghim if he everWhen the victim asked wasin a secluded area.
go, replied, T fun.” He orderedhe “not until have someto let her

said,her to undress. When she “Don’ther into the back seat and told
expectyou,” replied,expect the defendant “then don’tme to kiss

pinched the victim’s breast andme to be nice.” The defendant
by twisting her throat. Theher necklace aroundchoked her

to intercourse afterthen forced the victim to submitdefendant
vaginal with his fist. When thehe struck her in the areawhich

keepscreamed, shut.the defendant told her to her mouthvictim
“why replied,me?”,the victim asked him the defendantWhen

say you wrong place wrongjust“Well, in at the time.”let’s were the
vaginalpound victim in the area. HeDean continued to the

through handbagrummaged her and found several items which he
vagina. withinto the victim’s He thrust a hairbrushinserted

eighth long vagina,an inch into her thenbristles about an of
abruptly ripped it out.

groinin afterto beat the victim the area andDean continued
performtying back,her forced her to fellatio onher hands behind

cigaretteto intercourse. With his hehim and to further submit
Telling pleasevagina. victim,the “You had better meburnt her

you,”you goingdon’t, the victimif I’m to kill Dean forcedbecause
vaginal Hefurther acts of and anal sex. thereafterto submit to

vaginalrepeatedly pointin area and at one used hisbeat her the
whyfingers to twist her labia. When the victim asked the defendant

“whyhurting replied,her, not?”he was Dean
Eventually, gave the a blanket andthe defendant victim

morning, changingpermitted sleep. In while Dean washer to the
jogger by dog.car,the a ran with her Dean warned thea tire on

anything jogger.kill her if she said to thevictim that he would
gavethat,After the victim directions to Pittsfield and tookDean

mightpurse. remarked, “I as well addten dollars from her He
robbery Tellingcharges.” back,her not to look Dean left theto the
car and went into the woods.

in called her father.The victim drove to a house Northwood and
shortlyresponded afterwards, and thePolice and an ambulance

Hospital.ambulance took her to Concord
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hospital performed rape protocol procedureThe the theon
During procedure upset, trembling, veryvictim. the she was and

shaky. during examining physicianShe cried the exam. The noticed
legs, great swellingbruises on the victim’s arms and a deal of and

bruising genitalia,to her and a laceration to her cervix. The
spermvictim’s rectum was tender. Nonmotile in herwere found

vagina. analysis presenceAn of her hairbrush revealed the of
epithelial vagina,cells, which line the mucous membrane of the on
the bristles and handle.

Gary suspect July 14,Dean became a on 1985. Dean’s file
fingerprints print car,were matched with a lifted from the and

photographicthe victim identified Dean as her fromassailant a
lineup. July 15, 1985,Dean was arrested at his home on and
charged aggravated robbery.with felonious sexual assault and At

havingtrial, victim,he admitted to sex with the but testified that
she had initiated a conversation about sex and had consented to

Although strikingsexual her,intercourse. the defendant admitted
he testified that this occurred because she had bitten his testicles.

On victim,cross-examination of the defense counsel elicited
concerninginformation from her a few dates she had had with a

relationship “nothingman. She volunteered that the was serious.”
When defense counsel went on to ask about other dates the victim

objected. jury’smen,had had with other the State Out of the
presence, Hospitaldefense counsel offered evidence that a Concord

report by examiningmedical victim,reflected a statement the to an
July days raped.nurse, 10,that she had sex on two before she was

Citing Howard, 53,our decision in State v. 121 N.H. 426 A.2d 457
(1981), sought concerningthe defendant to examine the victim her
memory ground inquiryof the onstatement the that the would
highlight allegedly Subsequently,her inconsistent statements. the

dire,trial court ordered an in camera voir in which the defendant
permitted question presence jurywas to the victim out of the of the

regarding priorher sexual activities and her statements to the
Hospital had,Concord nurse. She admitted that she had sex before

byrape defendant,her the but was unable to remember her
Hospital,conversation with the nurse at Concord or whether she

morning Julyhad had sex 10,on the of 1985.
testimony,On the basis of the victim’s the trial court held that

probative testimony regarding priorthe value of her her sexual
outweighed by potential prejudiceactivities was the for to her.

Accordingly, rapethe court held law,that the State shield RSA
prohibited cross-examining632-A:6, the defense from the victim on

subject prior activity.the of her sexual The defendant was found
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Hampshirethirty yearsguilty in the Newto ten toand sentenced
aggravated indictmentfelonious sexual assaulttheState Prison on

robberyyears indictment.in Prison on the15 the Stateand 7 to1/2
orally proappearedappeal se,court, defendantthis theIn his to

damagingargument certain statementsof madeand in the course
to his case.

the trialcontention thatthe defendant’sWe first address
prohibiting onof the victimthe cross-examinationerred incourt

activityprior madeand on statements shesexualdetails of herthe
priorinquiryconcerning State, theIn this intoactivities.those

aggravated feloniousof victims ofsexual activitiesconsensual
generally prohibited. 632-A:6; R. Ev.N.H.RSAassault issexual

historylegislative that theindicatesof RSA 632-A:6412. The
testifyingrapedesigned spare at trialthe victimtowasstatute

unnecessary prejudice,embarrassment, and harassment. Statefrom
(1981).745, 1326,LaClair, 743, 1328433 A.2d121 N.H.v.

requirerightprocess theconfrontationNonetheless, and the ofdue
probative value in the contextwhen itsof such evidenceadmission

412(b)(2);outweighs prejudicial N.H. R. Ev.effect.itsof the case
(1987); Howard,Goulet, 348, State v.529 A.2d 879v. 129 N.H.State

(1981).457,53, 59, A.2d 461426121 N.H.
recognizes Nationalthat the State and“While Howard

may require aof evidence ofadmissionConstitutions
activity, admissibilityprior is notvictim’s sexual

simply is relevant onthe evidencebecauseautomatic
credibility. rape tolaw authorizes a victimThe shield

privacy,personalprivilege Miskell,v.see Statea ofclaim
(1982),383,842,845, which cannot451 A.2d 385122N.H.

prove thatto factswithout a defendant’s offerbe defeated
justify 385-86;846,invasion, id. at 451 A.2d atitscould

Baker, 801, 804, 1059, 1062508 A.2dv. N.H.State 127
by hearing(1986), facts anda to establish thosefollowed
strengths competing ininterestsof theto evaluate the

privacy State v. Howardeffective confrontation.and
supra.”

Goulet, 351,at 529 A.2d at 881.v. 129 N.H.State
Hampshire412(b) Evi­the Rules ofRule of NewUnder

establishingdence, that duethe burden ofthe defendant carries
priorrequiresprocess of consensualthe admission of evidence

any personactivity theother thanthe victim andbetweensexual
hearing motion,defendant’s oralin camera onAt thedefendant.

consisting (1)presented victim’sof: theevidencethe defense
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priorhaving engaged sexual activitiesin consensualofadmission
emergency(2) roomto theassault; statementthe victim’sto the

July 1985;admitting 10,onvictim had sexher that thetonurse
testimony(3) remembercould notthat sheof the victimtheand

concerning priorportion herthe nursetoof her statementthat
havingactivity had sexnot remembershe couldand thatsexual

July victim’swhen the10, thatThe defense contended1985.on
inability dire wasin camera voirat therecall certain factsto

inconsistencyhospital, antheher statements atwithcontrasted
credibility.”“directly upon Therefore, theherborewhichresulted

requiredargues, process besuch inconsistenciesthatduedefense
jury.brought thebefore

priorpermit the victim’sevidence ofnot to theIn his decision
activity, judge properly pointed thetotrialtheconsensual sexual

deny had told the nurse thatthat shevictim did notfact that the
sayday raped. What she didthe before she wasshe had had sex

part of the conversation.remember thatthat she did notis
Although to therecall certain statementsthe fact that she did not

credibility,might court washer the trialnurse have affected
testimonyconcludingjustified probative value of suchin that the

outweighed by prejudice have resulted tothe that couldwas far
support thein of its decision thatthe victim. The court noted

portrayproposed questioning]“purpose [of the defense line of is to
trampjurythe as some sort of a masochisticthis victim before

dire,in camera voir we too find thatAfter a review of the
justify per­provided evidence tothe defendant has insufficient

mitting jury priorof the victim’s sexuala to hear evidence
every opportunityhad to cross-examineactivities. The defendant

abilityconcerning attack.the victim her to recall the details of the
jury weigh credibilityopportunitya full her on the issueThe had to

voluntarily engaged in with the de­of whether she intercourse
inability con­fendant. Evidence of the victim’s to recall details

cerning personactivities with a thirdunrelated consensual sexual
beingability accuratelyof the to recountis scant evidence victim’s

by rulingbrutally raped was withinthe defendant. The trial court’s
498, 503,discretion, Shute, 122 N.H. 446 A.2dits sound State v.

proper.(1982),1162, therefore1165 and was
the admission into evidence ofThe defendant next contends that

police improper. On cross-the statement to the wasvictim’s
credibilityimpeachattemptedexamination, to thedefense counsel

testimonyby highlighting between her onof the victim distinctions
thirty-three-police inher account to the contained athe stand and
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page prosecutorOnre-direct examination the offered thestatement..
prior designedstatement into evidence as a consistent statement to

objection,rehabilitate the witness. Over defendant’s the trial court
limiting jury.admitted the statement and issued a instruction to the

jury onlyThe court instructed the to consider the statement for its
testimony,consistenciesor inconsistencieswith the victim’s and not

to consider the statement as substantive evidence. The defendant
argues byprejudicedthat he was the introduction of the statement

jury might testimony.because the have considered it as the victim’s
admittingWe see no error in the statement.

admissibility priorThe of a consistent statement to
credibility impeached byrehabilitate a witness whose has been a

prior whollyinconsistent statement is an issue within the discretion
Chatigny, 81, 85,theof trial court. Allstate Ins. Co. v. 103 N.H.

(1960); Skillings,122, 427, 429,166 A.2d 125 State v. 99 N.H. 113
(1955); 801(d)(1)(B)(prior490,A.2d 491 N.H. R. Ev. consistentcf.

substantively express impliedstatement admissible to rebut or
charge improper motive).fabrication, influence, Here,of recent or

bythe statement admitted was the same one used the defendant
impeach credibility. prosecutorto the victim’s The offered it to

statement, whole,show that the as a was consistent with her
testimony, any insignificant.and that inconsistencies were The

prejudice especiallyunfounded,defendant’s claim of is therefore in
light limitingof the trial court’s instruction. The trial court did not

admittingabuse its discretion in the statement.
challenges permitThe defendant next the trial court’s decision to

jury jurorthe foreman of the and the alternate to remain after
potential exposed. During juror Sprague,trial,biases were the

juror, judgealternate met with the trial and told him that the
staringdefendant had been at her and made her nervous. After the

judge juror Spraguesafe,herreassured that she was confirmed
impartial uponthat she could still render an decision if called to

Shortly jurorthereafter, Fall, foreman,do so. the informed the
judge by marriage judgethat he was the uncle of a witness. The

juror juror judgeFall,did not dismiss because Fall assured the that
give impartialhe could still consideration to the case.

The defendant thatcontends the trial court’s failure to remove
juror Sprague right Although jurordenied him his to a fair trial.
Sprague upon regular juror,was never called to serve as a the

potential prejudice preventeddefendant maintains that her him
challenging juror replacingfrom Fall. The alternative of a

prejudiced juror juror, argues,with a biased the defendant left him
with a Hobson’schoice.
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disagreeapparent withdilemma more than real. WeThis is
juror Sprague have beenassertion that shoulddefendant’s

Wellman, 340,v. 128 N.H. 513 A.2d 944dismissed under State
moot, however,(1986). pointThe since the defendant did notis

Moreover,juror remaining jury.object to on the itat trial Fall’s
objectionthat an would have been sustained. Juror Fallis doubtful
witness, judgewas an uncle of a and he assured the trial that he

give impartial importantly,could consideration to the case. More
byalleged exposed,after the was the witness was called thebias

defense, any potential prejudiceso for would work in favor of the
testimonydefendant. Neither in herthe facts contained nor her

credibility by party.were contested either
Finally, arguesthe defendant there wasthat insufficient evidence
support finding bodily injury justifyto a of serious to an extended

651:6,imprisonment 1(d).term of under RSA The statute calls for
an extended ifsentence the court finds the defendant “manifested
cruelty depravity inflicting bodily injuryor in death or serious on
the victim . . . .” Id. The defendant concedes that he manifested
cruelty depravity inflicting injuries,or in the thatbut contends the
injuries bodily injurydo not rise to the level of serious as that term

625:11, disagree denyis defined in RSA VI. We and defendant’s
request resentencing.for

argues despiteThe defendant that the conclusion of the State’s
expert injuries “severe,”medical that the victim’s were the victim
onlyrequired minimal perma-medical attention and suffered no

protracted impairment anynent or loss partof or to the function of
body. 625:11, facts, byof her See RSA VI. The as revealed the

brief, presentrecord and recounted in defendant’s the numerous
injuries by Among injuries,suffered the victim. other there was a

swelling genitalia“tremendous amount of of the external . . .
labia, large, bruise,around the largewith abrasions and awith

tenderness there also. . . . was a laceration on cervixthe[T]here
apparently bythat was caused the bristles of the hairbrush.” The

cervix was “red and raw.” There was intenderness the womb and
fallopian “verytubes. The rectal area was also tender.” In addition

expert’s testimony,to the medical the victim testified that she asked
stop penetrating “hurting.”the defendant to her because she was

Although expertthe medical did not draw the conclusion
bodilythat the victim injury, usinghad suffered serious the

language 625:11, VI, entirelyof RSA it was reasonable for the
judge impairmentto conclude that there was severe to the health

genital Plaut,and function of the victim’s area. State v. 124 N.H.Cf.
813, 814, 587, (1984) (testimonyA.2d injuries474 588 of victim as to
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bodily impairment support findingand sufficient to of serious
bodily injury second-degree conviction).in assault The extended

imposed pursuantsentence 651:6,1(d) proper,to RSA was therefore
request resentencingand the defendant’s for is denied.

Affirmed.

All concurred.
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