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bodily impairment support findingand sufficient to of serious
bodily injury second-degree conviction).in assault The extended

imposed pursuantsentence 651:6,1(d) proper,to RSA was therefore
request resentencingand the defendant’s for is denied.

Affirmed.

All concurred.
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Serell,Merrill, attorney general attorney,W.Stephen (.AndrewE.
brief), by brief for the State.on the

Concord,defender, byDuggan, appellateE. brief forJames of
the defendant.

robberyappealIn this from convictions for armedPer curiam.
kidnapping, argues Superiorthe that the Courtand defendant

DouglasJ.) denying Thomp-(Thayer, suppresserred in motions to
perpetratorof as theson’s out-of-court identification the defendant

Libby’s and identifications of theand John in-court out-of-court
guest robberyas a hoteldefendant at the where the occurred. We

affirm.
findings Libby workingthat wasThe evidence warranted when

Winding Lodgeas a clerk at indesk the Brook Keene on March
14, 1985, assigned againhe to a he ina room man whom checked

21, Libby assignedon onMarch which occasion room 111 to him.
Libby periodthesaw same man a of fourfor about minutes when

day buy cookies,the returnedman to the front desk tolater that
following Libbymorningand about 1:00 a.m. the dealt with him

yet again, registration night.to extend his for a further
22,evening Thompson workingOn the of March atwas the motel

occupantdesk when the approachedof room 111 him to ask for a
wake-up enquire5:00 a.m. call toand what time breakfast would

Thompsonbe available. When morning,made the call nextthe the
man in room 111 asked whether there were cookies for insale the
lobby. Thompson yes,said and a half later ap-hour the man
proached Thompson purchase bagsto oftwo cookies. When
Thompson payment gunpointedasked for the aman at him and

youI Thompsonsaid “Now am sure recognizedknow what this is.”
gunman’sthe voice person spokenas the voice of the he had with

when hadhe called room 111. He made a mental note to look
carefully face, give later,at the good descriptionman’s in order to a
and ablewas to view the man for about four minutes.

gunman Thompson adjoining, lighted office,The directed into the
they joined by gunman’swhere were the confederate. The two

Thompson’srobbers bound wrists and withankles handcuffs and
him gagging Thompson, theyinstructed to lie face down. After left
money theywith such as could find.
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gunman 40’s,Thompson in late aboutas histhelater described
recedingslightlyshort,build, andseven, withmediumfive foot

glasses.wearing gold-rimmedgraying hair,hair, no facial andbut
compositepreparedThompson’shelp, police ofa sketchtheWith

occupantdescriptionpolice thea ofThe also obtainedthe robber.
havingLibby, mediumhim as awho describedroom 111 fromof

eight lightbeing hair.build, or nine with brownfive footand
robbery,charged thewith anotherhad beenthe defendantAfter

arraytheypicture,police which included in anhisKeene obtained
twenty photographs. inthree weeks after the incidentAboutof

array “clearly recognizedThompsonquestion, the andexamined
being photographphotograph] of the man whoas a[the defendant’s

Libby arraypoliceup.” ofshowed anA week later theheld me
Thompson,previouslyphotos, withshown to butall of themsixteen

showingphotograph defendant, himthe this oneofa different
Libby pictureglasses. put aside hethe defendant’s whenwithout

pointedcompleting to that one andit, the setand aftercame to
registered occupantperson” ofsaid, was as thethe who“That’s

room 111.
anysuppress out-of-courtdefendant moved toPrior to trial the

by unnecessarily suggestiveas taintedand in-court identifications
twentyoriginalarrays.photo pointed of theHe out that fifteen

photographs mustaches, that three of the clean-men withshowed
Thompson thoughtyoungersubjects had thewere thanshaven

appearedbe, He alsoother to be bald.to and that onerobber
picturedsignificant wasthat the defendantthat it wasasserted

array given Thompson,glasses who had describedin towith the
wearing glasses, pictured inwithout thembut wasasthe robber

nothing glassesLibby,array presented aboutwho had saidtothe
description.in his

sup-arraysjudge for thethe as reassembledThe trial viewed
array Thompsonhearing.pression wasshown toHe found that the

groupunnecessarily suggestive, shown tobut that the smallernot
finding.-although expressLibby was, his reasons for sohe did not

suppress however,identifications, afterthe motion toHe denied
Libby’sby convincingfinding that selection ofevidenceclear and

anygrounds independentphotograph ofonrestedthe defendant’s
notingsuggestiveness, thethat he would have reachedand after

Thompson’s if there had beenidentificationconclusion aboutsame
arrayany suggestiveness trial,him. At thein the shown toundue

Libby’sThompson’s out-of-andevidence of bothState introduced
only Libby gavealthoughidentifications, iden-an in-courtcourt

by growndefendant, a mustache.who then hadthetification of
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arguing appealIn on that all identifications should have
suppressed,been the defendant invokes no State constitutional

provision, Dellorfano,and raises no State issue. See State v. 128
628, 632, 1163, (1986).N.H. 517 A.2d 1166 The case is therefore

governed by recently givenfederal standards. We have the
following summary challengingof the federal rules for out-of-court

following unnecessary police suggestiveness:identifications

challenges admissibility“When a defendant the of
photo arrays,identifications based on he the initialhas
policeburden proceduresto show that the identification

unnecessarily suggestive. Allard,were See State v. 123
209, 213, 259, 262, denied,N.H. 459 A.2d cert. 464 U.S.

(1983). police procedures933 ‘Once the are shown to be
unnecessarily suggestive, provethe State must that the

byidentification was nonetheless reliable clear and con­
vincing evidence.’ Id.”

Howe, 120, 123, 94,State v. 129 N.H. (1987) (further523 A.2d 96
omitted). compare Biggers,citation But (1972)Neil v. 409 U.S. 188

(where admissibility challengedof out-of-court identification is on
grounds police suggestiveness, government’sof undue burden of
proof Wade,specified), 218,not with United States v. 388 U.S. 239-

(1966) (following violation,40 line-up reliabilitysixth amendment
of by convincingin-court identification must be shown clear and
evidence) LeClair, 214, 219, 831,and State v. 118 N.H. 385 A.2d

(1979) (following834 police suggestiveness,undue out-of-court
identification proof independent byinadmissible without of basis

convincing law;”clear and evidence as matter of State same“[a]
identification, 221,burden as to in-court id. 835).at 385 A.2d at

by convincingBecause the trial court found clear and evidence
Libby’sthat independentout-of-court identification was of the

suggestiveness photo array and,undue reasons,of the for like would
Thompson’shave found identification admissible if there had been

suggestiveness arrayundue him,in judicial economythe shown to
bywill be determiningserved whether the court could have found

independentsuch an byinbasis each convincinginstance clear and
findingsevidence. We are warranted,satisfied that those were and

the identifications were therefore admissible.

independentThe judgedexistence of an basis must be on the
totality circumstances, particularof the with reference to the five

Biggers, suprafactors listed in 199-200; Howe,Neil v. at State v.
supra 123,at (1)523 A.2d opportunityat 96: the witness’s to view

crime;the defendant at (2) degreethe time of the the of the
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(3) accuracy givenprior descriptionattention;witness’s the of the
by (4) certainty; (5) lengthwitness;the the witness’slevel of and the

photoof time between the crime and the identification.

Taking Thompson’s first,identification we that henote had
separate opportunities range intwo to observe the robber at close

lighted night robbery,thethe motel desk area—once before the and
again during robberyfor about four minutes the he wasbefore

In each instance heforced to lie down. was able to focus his
during robberyman,attention on the and the he did so for the

purpose makingconscious of a later identification. He described the
police judge,crime;robber to the after the and the trial with an

opportunity discrepancydefendant,viewto the found no between
description appearance. Thompson helpedthe and the defendant’s

drawing,police prepare compositethe a which we have examined
have aand found to definite resemblance to the defendant’s

Thompsonphotograph. upon photo­When came the defendant’s
arraygraph robbery, jumped [atin the three weeks after the “it

“absolutely”question.”him] that the man inthis was He had no
question adequatedoubt. There is no that this evidence was to

support findingthe court’s that the out-of-courtidentification rested
any suggestiveness.independenton a basis of This conclusionis not

by Thompson’s inability identifyaffected to the defendant at the
yearby passedtrial,time of for then a had and the defendant had

grown a mustache.
Turning Libby’s identification,to out-of-court we note first that

registered separatehe saw the man in 111room four times in the
spentarea,motel’sdesk and four minutes with him when the man

registered Libbyfor the second time. There is no indication that
any occasions,was distracted on of these and while his concentra-

may repeatedintense,tion not have been the instances would
naturally strengthenedhave confirmed and his observations of the

question. judge Libby’sdescription,inman The trial found that like
Thompson’s, appearance;was consistent with the defendant’s and

composite drawing prepared help did,the with his we haveas
Libbynoted, resemble the defendant. When reached the defendant’s

picture array, recognized any difficultyin the he it without and
registeredhad no doubt that the defendant was the man who had

theat motel. The identification came within a of the lastmonth
viewing guest. again, questionof the motel Once there is no that

adequate findingthis evidence was an for inbasis the court’s
support admittingof the identification.
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admittinggoesremaining question to the basis foronlyThe
doingfor sotrial. The standardsLibby’s atin-court identification

Biggers, 409in Neil v.substantially set outto thoseidenticalare
“HavingWade, foundat 240.v. 388 U.S.States188. See UnitedU.S.

reliable, we need not determineout-of-court identificationthe
in-court identifica­existed for theindependent sourcewhether an

125,Howe, A.2d at 98.at 523129 N.H.v.tion.” State

Affirmed.

Thayer, J., participate.did not
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