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adopted will have oneevidently the childassumes thatstatute
170-B:14, assumption apparently“home,” I, and thissee RSA

ofprovision for an awardwhy chapter makes noexplains the
adoption petition iscustody except in in which thethose instances

170-B:15, (RSA 458:17 wouldIV and :16.See RSAdismissed.
cases, simply em-jurisdiction in for that statuteprovide no such

custody in divorce andsuperior to make orderspowers the court
any dealingprovision for withcases.) ofThis absenceannulment

legislature notcustody the didpossible disputes indicates thatover
custodyadoption in whichin circumstancesintend to authorize

arise, independ-likely arise, or indeed coulddisputes would be to
jurisdiction underently superior court’s domestic relationsof the

chapter 458.RSA
170-B:4,reading IIprecludes our RSARespect for such intent

applicationjoint adoption from two unmarriedauthorize aso as to
probateadults, accordingly of the court.we affirm the decreeand

for childof the ordersintimate no view about the current statusWe
proceeding betweensupport rendered in the divorceand visitation

Mary Lou and Daniel C.

Affirmed.

All concurred.
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attorney general Tucker,Stephen Merrill, T. associate{BrianE.
attorney general, Plourde,brief, assistantT. Davidandon the
attorney general, orally), for the State.

byappellateDuggan, Concord,defender, andbriefofE.James
orally, for the defendant.

degreeappealing conviction,theSouter, murderIn his firstJ.
J.)Superiorargues {DiClerico, committedCourtthat thedefendant

refusing charge jury(1) that the defendantthein totwo errors:
anyaccomplice performingguilty for actanfound ascould not be

only specifiedstabbing,except in thethe actwhich wasthe act of
degreefailing(2) murderindictment; the firstin to withdrawand

groundcharge jury’s the that the evi-onfrom the consideration
prove premeditation Weand deliberation.insufficient todence was

affirm.
evening Augustduringjury the ofwas entitled to find thatThe

Colbytogether1985, defendant, Therrien,9, with onethe Ernest
theyConcord,Lessard, which stole aentered a house in fromor

evening, Lessard,defendant, alone or withknife. Later that the
nearby, byburglarized occupied victim,the Helenanother house

elderlyRing, knew. The defendantan woman whom the defendant
moneyslept and removed theentered the victim’s bedroom as she

pro-purse. awakened, the defendantfrom her When the victim
identifyhelpher, himkill or later to theceeded to lest she call for

togetherpolice. Lessard,with the defendant usedEither alone or
twenty-three times in the courseknife to stab the victimthe stolen

ribs,her andher and some ofof an attack that fractured skull
autopsy died fromAn revealed that the victimbroke her neck.

bleeding by one of the stab wounds.internal caused
floor,victim to the kitchen andThe defendant removed the

body attemptedcurtains, to on firewhich he setcovered her with
lighted cigarette. that,he failed at he ran the curtainswith a When

body oven and turned on the burners offrom the to the kitchen
byoven,stove, in he had started thethe the mistaken belief that

ignite ultimatelycurtains and to burn bothwhich he intended to the
bodythe and the house.

day, policecorpse the next the observedAfter the was discovered
bloody fingerprints kitchen,in the as well asthe defendant’s

clothinglinking Objectsand to the scene.evidence his sneakers
possessioninfrom were later found his or tracedtaken the house

to him.
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chargedThe subsequentlydefendant was and indicted for first
degree principal, “purposelyas a for [causing]murder deaththe

byRing stabbing repeatedly.” 630:l-a,of 1(a).Helen her RSA
During awaiting trial, however,incarceration the defendant told a

stabbing,cellmate that Lessard had thedone while the defendant
byhelped grabbinghad him the in avictim’s neck “choke hold.”

hearing murder,After about this account of the the State
chargingobtained an amended indictment the defendant asboth

bya accomplice, allegingas anand that:principal
by Lessard,“. . . in withconcert and aided Normand [sic]

purposely Ring byJr. thecause death of Helendid][he
repeatedly stabbing knife, thereby causingher with a her
death.”

The prosequiState then entered nolle to the first indictment and
proceeded on appeal generalto trial the second. This followed the

findingjury guilty degreeverdict the defendant firstof murder.
The defendant concedes that the indictment was sufficient to

charge principal byaccomplice,him both as a and as an the
allegation actinghethat caused the death while “in concert with

Thresher,by 63, 69,and .aided . . Lessard.” State v. 122See N.H.
578, 626:8,442 (1982); 111(a)(one guiltyA.2d 580-81 RSA anis as

accomplice promoting facilitatingif purposethe of or the“[w]ith
offense, committingcommission of personthe he solicits another in

it, agreesor attempts personaids or or to aid planningsuch other in
it”).committingor

claims, however, lawfullyThe defendant that he could not be
guilty accomplice exceptfound an performingas for the act of

stabbing, stabbing only chargedsince is the overt act in the
Consistently theory, requestedindictment. with this he in-an

jury guiltystruction at trial that the could himnot find as an
accomplice proof causing Ring’son hebased that “aided in Helen

ways stabbing.”indeath other besides The trial court thedenied
request. Although proceeded jurythe court to instruct the that the

prove stabbing death,State must that the had caused the victim’s
charge jurythe theallowed to convict the defendant ac-an.as

complice byif principalhe aided the some act that the indictment
court,Indid not his fileddescribe. brief with this the defendant

appeal questions jurystated that his raises the whether “the could
. . . accomplicebase the conviction of the defendant as an on an

allegedovert act innot the indictment” and whether the trial
“constructivelycourt’s instructions therefore amended the indict-

proofpermit accomplice liabilityment to of on notovert acts
alleged . . . .”
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charge no amend­effectedthat the trial court’sWe answer
mayaccomplice becorrectly anthe law thatand reflectedment

alleged. Forspecificallyacts notthe basis of overtconvicted on
holdingexpress ofto theauthority, in the first instancewe look

62,Ball, 132 A.2dthirty years ago in v. 101 N.H.Statecourtthis
(1957).144

accessory hadwhoin was indicted as andefendant BallThe
moved, of theincited, procured counselled the commissionand

charge63, 145, allegationscrime, that would132 A.2d atid. at
626:8,today’s 111(a). Inliability RSAaccomplice under law. See

argument indictment wasthat theresponse to the defendant’s
guilthisfailing specify would establishto facts thatdeficient for

accessory, observed that:an the courtas
universally of anheld that an indictment“It is almost

accessory require means anda crime does not that theto
accessoryby alleged procured,specific thefacts which

forth.in thereof be setabetted the commissionaided and
States, .... A defendant156 U.S. 432v. UnitedCoffin

howin information as tois not entitled an indictment to
proveto its case.”the State is

squarelyAlthough appears not raisedit that the issue has been
intervening years, subsequent subcase restsin the at least one

Burke, 122expressed. In State v. N.H.silentio on the rule that Ball
962, charged565, 569, as(1982),A.2d the defendant was448 964

robbery by threatening withaccomplice to armed the victimsan
“by gun tomeans of a which he claimedimmediate use of force

pocket. evidencein his . . .” This court held that thehave concealed
robberysimpleaccomplicehim towas sufficient to convict as an

gun,though there was no evidence that he was armed with aeven
guiltynecessary finding him anwhich would have been before as

id.,robbery, though indictmentaccomplice to armed and even the
only gun.charged threatening The overt actshim with the use of a

570,liability,accomplice 448 A.2dproven to establish his see id. at
965, unspecified in different from theat were the indictment and

charged.specifically See also Stateone overt act that the indictment
152, 155, 427, (defendantKeegan, (1965)v. 106 N.H. 207 A.2d 429

charged burglary properlyprincipalas convicted on the basisto
liabilityuncharged acts, accompliceof overt which would constitute

today’s law).under

nearlycases, the Ball described asThese and rule that
universal, theysurprise, with thecause no for are consistentshould

pleadings.practical judging criminaltwo cardinal and criteria for
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First,I, complaintpt. 15. the or indictmentN.H. Const. art.See
chargedthe offense for which he is“must inform the defendant of

specificity he knows what he must bewith sufficient so that
,” 824, 827,Inselburg, 114prepared meet . . . State v. N.H. 330to

is,457, omitted); he can(1974) (citations that “so thatA.2d 459
Rousten, 870,trial,” 140, 143, A.prepare for State v. 84 N.H. 146

Ball, 63,omitted), quoted supra(1929) (citation in State v. at872
Thresher, 63, 70,145; 442see v. 122 N.H. A.2d132 A.2d at State

Bean, 1152,578, 185, 188,(1982); N.H. A.2d581 State v. 117 371
Second, charge(1977). the formal must describe the crime1153-54

raising decidingspecifically enough predicate forto furnish the and
chargedjeopardy, lest the defendant be later witha claim of double

supra;arguably offense. v. Thresher Statewhat is the same State
Bean, 188, 1154; Inselburg supra.suprav. A.2d at State v.at 371

bycommonlyIt is held that these twin standards are satisfied
charge allegesa that all the elements of the offense. Statewritten

827, 459;Inselburg, supra compareat v.v. at 330 A.2d State
Bussiere, 661,659, 151, (1978) (striking118 N.H. 392 A.2d 153

referring involvingdown an to “circumstances kid-indictment
establishingnapping” to “enumerate the facts thebecause it failed

necessary kidnapping”) Taylor,of with State v. 121 N.H.elements
489, 494, 775, (1981) (upholding an indictment431 A.2d 778

Bussiere,in because it statedotherwise similar to that considered
kidnapping where the defendantthat the circumstances of occurred

knowingly prosecutrix] person,a under his con-“did confine [the
trol, purpose [prosecutrix]”).with a to terrorize the said

however,practical, aIt is more to state that written
charge allegemust all the elements of an offense that is identified
by facts, 378,pleaded Day,see State v. 129 N.H. 529 A.2d 887

only charged may(1987), specificasince a defendant with offense
effectively jeopardy protection or educate his counselinvoke double

offense, investigation,on whatever he knows about the so that
discovery begin, Thus,preparation can it theand other trial is

identifyrequirement specificto a offense that determines the
facts,obligation plead specific specificState’s to acts and and once a

identified, require­independentoffense there is no further andis
identify by mayacts which a defendant have committedment to the

offense, proof guilt specifically pleaded.that or to limit of to acts
generally complaintsWhat is true is true andof indictments

charging liability.accomplice While we do not hold that double
jeopardy protection preparationand willreasonable trial never

byrequire allegation specifican of the conduct which an ac-
offense,complice supposedis to have aided in the commission of the
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chargedgenerally offensethat theto assumeis no reasonthere
identified, a defendantspecifically or thatbecannot otherwise

prepare trial withouteffectively jeopardy and forlimit hiscannot
specification.asuch

Ball,only by v. 101exemplifiedare not StateThese conclusions
Burke, 565,144, 448 A.2d62, 122 N.H.and v.N.H. A.2d State132

defendant962, Hampshire cases on which theby two Newbut the
185,Bean,v. N.H.State 117principally He first cites us torelies.

1152, held that187, 1153, which this court anA.2d in371
inadequatestatutorycharging attempted rape wasindictment

towards theallege “physical act donefailed to abecause it
it wasthat notthe offense.” The court reasonedcommission of

statutory term,merely byenough charge use ofan theto offense
embracing, an“attempt,” the term was “indefinite . . .because

Id.inchoate offense.”
this, supportGranting in Bean for theit is difficult to find

significantsimply aposition. opiniondefendant’s The reflects
charge completedaof offense andfunctional difference between the

completedmerely attempted. charge acharge The ofthe of one
perpetrator’s conduct hasoffense a result that thedescribes

toaccomplished, allegationthe of this result contributes theand
charge. contrast, allegation simplyan of anparticularity of the In

supposed to“attempt” give little or what is havewill no clue about
the act thathappened, in of some indication ofthe absence

attempt. attempt produces specificallyA noconstituted the mere
result,proscribed the of acts defendant couldand number that a

ofperformed steps toward thehave as substantial the commission
virtually requiring particular stepoffense In that ais unlimited.

therefore,charging noattempt,in Bean did morebe identified an
authoritypleading; it for aapply basic of is nothan standards

mayplead beyondgeneral requirement specificto acts what be
identifynecessary particularthe offense.to

190,Lurvey, 442122 A.2dThe next cites State v. N.H.defendant
(1982) quotes opiniona from that “the592 and sentence the

beingthat aninformation had to set forth the acts constituted
merelyreceivingaccomplice property, theto stolen and not

192,language accomplice Id. at 442 A.2d atof the statute.” 593.
statement,Although quoted context, itsappears on facethis out of

readingsupport theposition, a closer of caseto the defendant’s
teaches otherwise.

accessoryLurvey prosecutedThe in as an todefendant was
chargedreceipt specificallyand was withof a stolen television set

by buyeraiding finding forin commission of the offense a thethe
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set, moneytransporting place acceptingit to the of sale and for it.
trial, act,proveAt no evidence was introduced to this last and the

moneyjury acceptancetrial court instructed the that of need not
proven. upheld groundbe This court the instruction on the that

moneyaccepting anwas not element of the offense under the
definition,statutory proofand that of the first two acts was

by accessory.proof Althoughsufficient of aid an the court did
descriptionin that a theobserve dictum of defendant’s acts as an

accessory necessary, onlywas this was true the writtenbecause
charge identify receivingdid not describe or the offense of stolen
property by any allegations exceptfactual that thethose described

acts,accomplice. specificationas adefendant’s acts Without of those
way identify particularthere would have been no to the offense to

Vaillancourt,accomplice chargewhich the referred. Accord v.State
1154-55,1153, 1327, (1982) (where122 N.H. 453 A.2d 1328

only byindictment identified offense reference to ofacts accused
accomplice, allegedacts must be sufficient on their face con-to

crime).stitute commission of
therefore,Lurvey, apply principledid no thanmore the that the

charge identify specificwritten Lurveymust a offense. did not hold
accomplice’s specifiedthat an acts must be in an indictment that

accomplice allegedotherwise identifies the inoffense which the is
participated, authorityto have and the case neither weakened the

supra purportedof State v. Ball nor to do so.

sharpestThe indictment in the instant case in thestands
charge Here,Lurvey.contrast the into the offense was identified

particularity by allegingwith the death of the victimnamed on a
given byplace describing stabbing precededdate and and the that

possibleit. There was no need to list the defendant’s acts as an
accomplice in inform himorder to that he was accused of the
particular murdering Ring, principaloffense of Helen whether as

accomplice. judge’sor as The trial instructions were therefore
Ball, requestedcorrect under and the defendant’s wasinstruction

properly denied.

remaining appeal,As his second and issue on the
challenges sufficiencydefendant provethe of the evidence to the

premeditation requiredelements of anddeliberation for first
degree 630:l-a, challenge,murder. See RSA II. To sustain thethis

Smith,persuasion,defendant bears the burden of State v. 127 N.H.
433, 436, 774, (1985), juror503 A.2d 776 that no rational could have

beyond doubt, consideringfound a reasonable the evidence most
favorably State, Elbert, 1, 12, 854,to the v. N.H.State 125 480 A.2d
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engaged in reflection and(1984), that the defendant “some860
kill,upon the . . . choice to kill or not to andconsideration [formed]

614,kill,” 606,Greenleaf, 54purpose State v. 71 N.H.a definite to
work,38, the mind can(1902).A. 42 Given the swiftness with which

211,People Majone, (1883)),212(quotingsee id. v. 91 N.Y. sufficient
proof require that the defendantof these elements does not evidence

reflection, mayquiet rest on inferencesdevoted time to but
weapon employed,reasonably from of the thedrawn the “‘character

inflicted, severitythe location and offorce and number of blows
wounds, crime,place previous remarks and conductthe the of the

statements, everyindicating subsequentpreparation, and andacts
having legitimate bearing upon subjecta the ....’”circumstance

102,Sadvari, 410, 413, (1983)State v. 123 N.H. 462 A.2d 104
614-15, 43).(quoting suprav. A. atState at 54Greenleaf

proveThe in to theevidence this case was sufficient that
kill,had reflected on which thedefendant the choice to circum­

might present,stances and had decided to cause the victim’s death
juryif those circumstances occurred. The entitled to inferwas that

deliberatelythe defendant chose commit a seriousto crime under
carrying high personalaconditions risk of his detection and

identification. Because such identification would be the most
contemplated pose,serious threat that his victim would the

go disposaldefendant’s choice to to the scene a knife at hiswith
bespoke deadly offensivelyweaponan intent to use the if that threat
materialized. It did materialize when the victim woke from her
sleep, whereupon nothing par­the defendant left to chance and
ticipated many injuriesin the infliction of so wounds andserious

certainty.practicalthat the victim’s death was a These indications
thoroughness bysubsequentlyof intentional were confirmed the

systematic, incompetent, plandefendant’s albeit execution of a to
corpse destroy inculpatory bytheincinerate and the evidence

burning ground.the crime scene to the

Affirmed.

All concurred.


