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(ErnestBell, P.A., Bell, III,Falk & Norton of Keene L. on the
orally), plaintiffs.brief and for the

Faulkner, Plaut, Hanna, P.C.,Zimmerman Freund& of Keene
{Joseph orally),Worthen,II,W. on the brief and for the defendants.

appeal equitableJohnson, J. The defendants’ arises from the
(Frank Clancy, Esq.), byapproveddecree of a Master B. the

Superior (Manias, orderingJ.),Court the defendants to remove a
portion building materiallyof their that interferes with the
visibility plaintiffs’ buildingof the in violation of certain restrictive
covenants. We affirm.

following (1)The issues have been raised: whether the master
ruling portion building materiallyerred in that a of the defendants’

plaintiffs’ shop; (2)interferes with the donut whether the master
ruling buildingerred in that the defendants’ would cause the

plaintiffs irreparable (3)harm; whether the master’s order results
(4) rulingwaste;in economic whether the master erred in that the

plaintiffs by representations byare not bound made their sublessee
releasingto the defendants the defendants from the covenants in

question; (5) bywhether the relief recommended the master was
languageinexcessive view of the nature and of the restrictive

question; (6) plaintiffs’covenants in and whether the claim should
bybe barred laches under the facts of this case.

plaintiff Hampshire long-termThe Donuts,New Inc. is the lessee
shopof accordingland and a donut Keene,on West Street in to

duly Maythe terms of a recorded 20, 1981,lease dated from the
Colony, plaintiff (hereinafterJr.,late Laurence to the referred to

prime lease). primeas followingthe The lease contains the
covenant:

improvements“[N]o shall be erected on such land of the
Colony, materially[LaurenceLessor Jr.]D. which will

visibilityinterfere with the . . . [Newof the Lessee’s
Hampshire shop sign approachingDonuts, Inc.] and its to

traveling adjoining highwaysautomobile traffic on or
streets.”
prime providedThe lease further that the covenants and restric-

binding partiestions contained therein would be on the and their
respective assigns.heirs and
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Hampshireplaintiff Donuts, theInc. has subleasedNewThe
presentlyplaintiffpremises Donuts, Inc., inwhich isKeenetheto

byproperty.possession untilis to run its termsThe subleasetheof
February premises times beenhave at all relevant6, 1988.-The

shop.operated as a donut
July AprilBy 1983,1982, 1, D.13, Laurenceanddateddeeds

Colony, the wills of LaurenceIII, from trustees underobtained title
Colony, respectively,Colony, Jr., to landD.Sr. and LaurenceD.

agree-by plaintiffs.adjacent premises In a salestheleasedto the
Colony,Julyreceiptdeposit 16, 1984, D.Laurencedatedment and

byrepresentedpremisesagreed deeds tothese twoIII, to sell the
explicitagreementGeorge Skipitaris. madeThe salesthe defendant

plaintiffs’in thecontainedrestrictive covenantsreference to the
signapproval“[obtain] of andundertook tolease. The defendants

providedby Hampshirebuilding Donuts, forInc. aslocation New
HampshireMay Donuts, Inc.12, 1981, Newbetweenin lease dated

byColony.” consummatedThe transaction wasD.and Laurence
George Skipitarisdelivery 1984,3, todated Decemberof a deed

Balkanikos, reference to the restrictivealso madewhichand Bob
duly recorded.'The deed wascovenants.

leasing restaurants,defendants, ofare in the businessThe who
ByApril,premisesbegan developing 20,Junein 1985.the deeded

partthey completed the walls ofand of1985, the foundationhad
pizzabuilding restaurant.leased as aa to be

prior 20, 1985, had oralthe defendantsJunetime toAt some
Camann, claim towho the defendantswith one Stevendiscussions

regarding per-representative,plaintiffs’was thehave believed
substantiallybuilding planned.asto build themission

writingplaintiffs in8, 1985, the defendantsthe advisedOn June
buildingproposedthey inwasthe defendants’that believed

byany constructionand thatof restrictive covenantsviolation the
visibility plain-materially of thereduce thewouldthe defendants

shop passing 21, 1985, thetraffic. On or about Junedonuttiffs’ to
rightsgaveplaintiffs intheir claimedthe defendants ofnotice to

rights.property thosetheir desire to enforceand ofthe defendants’
proceeded to build.neverthelessThe defendants

petitionplaintiffsSeptember 1985, for a25, filed atheOn
requestinginjunction,permanentpreliminary court orderaand

plaintiffs’building and that thebe removeddefendants’that the
two-dayprimerights trialAfter alease enforced.the beunder

buildingsfact-findingmaster, view of theincluded aa whichbefore
plaintiffs’question, alia,found, theinter thatin the master

buying”“impulseoperation which must berestaurantis an
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by highway.recognized quickly travelers on the The master fur-
southeasterly triangular portion thether found that a of defendants’

building materially visibility plaintiffs’interferes the of thewith
shop. appeal granting permanent injunctionThe defendants the of a
ordering buildingportionthat a of their be removed.

rulingWe infirst consider whether the master erred that
portion building materiallya of the defendants’ interferes with the

taking hearingplaintiffs’ shop. view,donut After a and all the
case,inevidence the the master reached the conclusion that the

southeasterly portion buildingof the defendants’ did in fact
materially visibility plaintiffs’ building.interfere with the of the

asking finding fact,In us to overturn this of the defendants bear
heavy judgmenta burden. This court will not substitute its for that

bysupported particularlyevidence,of the trier of fact if it is the
when the trier of fact has bolstered his conclusions with a view.

(1979).Ousler, 58, 60, 536,Heston v. 119 N.H. 398 A.2d 537
saycase,In wethis cannot that the master’s determina­

byunsupportedtion of material interference is the evidence. The
buildings questionan inmaster took extensive view of the and of

approaches purposesthe to them. Such a view is evidence for all
Carpenter Carpenter, 440,for the trier of fact. See v. N.H.78 101

(1917). findingbasis,A. 628 On this we will not substitute our own
fact,for that of the trier of and the master’s determination that

building materially visibilitythe defendants’ interferes with the of
plaintiffs’ shop, covenants,the donut in violation of the restrictive

must be sustained.

rulingNext we consider whether the master erred in that
building plaintiffsthe defendants’ as constructed would cause the

irreparable Injunctive peculiarharm. relief is one of the and
extraordinary equity,powers Company, 426,of Bassett v. 47 N.H.

(1867), normally by437 to be exercised when warranted/‘only
danger great irreparable damage,”’‘imminent of and Johnson v.

(1957)(quotingShaw, 188,182, 399,101 N.H. 137 A.2d 403 Wason
(1862)).Sanborn, 169,v. 45 N.H. 171 Where clear violations of

irreparableinvolved, however,restrictive covenants are the harm
requirement considerably injunctionIndeed, “[t]heis relaxed. in

granted uponthis class of cases is almost as a matter of course a
damages,breach of the covenant. The amount of and even the fact

plaintiff any pecuniary damages, whollythat the has sustained are
Pomeroy’s JurisprudenceEquityPomeroy,immaterial.” 4J. N.

(1941) (emphasis original).1342,§ at 943 in In the words of one
early equity judges:of the ablest of the
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authorityclearly by there isestablished that“It is
interferingjustify if beenthe Court there hassufficient to

Court, thecovenant. It is not for the buta breach of the
damagePlaintiffs, of that arisesto estimate the amount

injury upon them. The moment theinflictedfrom the
covenant,a of thethat there has been breachCourt finds

rightinjury, to measureand the court has nothat is an
specificrightit, therefuse to the Plaintiffand no to

remedyalthoughperformance contract, [anhis isof his
injunction].”

George reportedopinion M.R.,Jessel, in case onTrial court of Sir
(Eng. 1901)appeal, Schweder, 463,L.R. 9 Ch. 465Leech v.

below). position(reversing This is in accord with thedecision
strictly construingviewpoint policy“the former ofmodern that

longer operative,” v. Pine Riveris no Joslinrestrictive covenants
(1976),Corp., 814, 817, 599, that367 A.2d 601 andDev. 116 N.H.

by private parties have beenthe use of landrestrictions on
century, propertyparticularly important valuein our when the of

maintaining neighborhooddepends upon of theoften the character
Pope,property is situated. v. 115 N.H.within which the Traficante

(1975).358, 782,356, 341 A.2d 784
equityhowever,When, is asked to order the removal of

enjoined,structure, could once have beena where construction
may question the trial court’s orderthere be a further whether

Shaw, 182,in waste. In Johnson v. 101 N.H. 137results economic
buildings(1957), certain inA.2d the defendant constructed399
enjoinedcovenant, trial himviolation of a restrictive and the court

buildingcompleting compelledand its removal. This courtfrom a
in­in that where an order for removal “is foundheld Johnson

equitable petitioncircumstances, beunder .all the the should
189, noted indismissed.” Id. at 137 A.2d at 404. This court also

finding respectJohnson, however, tothat a lower court with
injunction equitablewhether an will be under all the circumstances

“ordinarily implied, in that it waswill be the absence of indication
189,not in fact made.” Id. at 137 A.2d at 404.

possibleJohnson, that it was to inferIn this court concluded not
injunctionfinding equitability imposedthe an evidenta of because

hardship upon defendant and because “the absence of anthe
finding by anyexpress the Court and of substantial consideration

plaintiff’s damageat the trial of the extent of the raises doubt as
necessary findingsupportingthe was intended to beto whether

implied.” 189,N.H. at A.2d at 404.101 137
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express findingNo was made in the trial court in Johnson
regarding injunctive granted equi-whether the relief “would be

particulartable in view of all the the case.”circumstances of
Dairy System, Hayward, 193, 207,Manchester Inc. v. 82 N.H. 132

(1926).12,A. 19

However, Johnson,case,in the instant unlike in the record
express finding weighedbelow ancontains that the master the

equities partiesas between the in view of all of the circumstances.
requests rulings citingdefendants, Johnson,law,The in their for of

specifically balancing“Astated: of harms test is to used inbe
determining whether or not there is a violation of restrictions and

enjoined.”whether or not said violation should be The master was
fully perform balancingthus aware of the need to a of harms test.

request, requestfound,The master toas this that the should be
applies expresslydenied “as the rule to defendants.” The master

plaintiffs’ operation buying”“impulsefound that the is an res­
recognized quickly by potential customers,taurant which must be

“visibility great importance plaintiffs.”and that is of to the The
permitted profitcourt noted that the defendants “cannot ... be to

by provisionstheir violation of the of a covenant which was well
known to them . . . .” The master further found the defendants
proceeded continuingat their own risk in construction after
receiving provide21, 1985,notice on June and that removal “would

just controversy.”(Emphasis added.)a solution to the This indicates
finding respect inequitythat the master made a with to the relative

satisfy requirementsof removal sufficient to the of Johnson.
findingThe master’s is consistent with this court’s

concerning injunctive general mayobservation relief that: “In it be
specific granted apparent,said that the relief will be when it is

particular case,from a view of all the circumstances of the that
justice;willit subserve the ends of and that it will be withheld

appears produce hardshipwhen, view,from a like it that it will
injustice parties.” Dairy System,or to either of the Manchester Inc.
Hayward, 206,v. N.H.82 at A.132 at 18. “The exercise of the

findingcourt’s discretion is but a of fact as to whether or not
granting prayed equitablethe relief for would be in view of all the

particular 207,circumstances of the case.” Id. at 132 A. at 19. In
case,this a review of all the circumstances leads to the same

namely, plaintiffsat;conclusion the master arrived that must
prevail equitieson the balance of because defendants “cannot . . .

permitted profit by provisionsbe to their violation of the of a
covenant which was well known to them. . . .”
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argue plaintiffs haveThe defendants also that the should been
by representations allegedly by Camann,oral made Stevenbound

givingoperator shop premises sublease,an of the donut under a
permission releasingbuild,the defendants to and them from the

prime supportinrestrictions the lease. The record does not this
contention, and we find it without merit.

Estoppel exists where:
“(a) omission,acts of commission or instructional or
negligent, by principal appearance ofthe create the
authority agent; (b) party inin his the third acts reliance

authority, reasonablyupon appearance inof andsuch
changesgood (c) party position tofaith and the third his

upon appearance au-his detriment in reliance the of
thority.”

Agency PartnershipGregory,H. and W. A. andG. Reuschlein
(1979).25,§ with the latter twoat 66 We need not detain ourselves

plaintiffselements, because there is no indication that the acted so
authorityappearance inas to create the of Mr. Camann. The record

anytending plaintiffsbarren of evidence to show that the hadis
knowledge plaintiffsof Steven Camann’s activities or that the had

anypermitted representationsMr. to make on behalf.Camann their
plaintiffs ap­Even if the cloaked Mr. Camann withhad

authority, anyparent upon misrepresentationsuch wouldreliance
byrepresentednot in this case. The defendants werebe reasonable

experienced they property incounsel at the time took title to the
question, knowledge question.inand had of the restrictions The

argument byestoppel supportedis, therefore, thedefendants’ not
by master,as in trialfacts found the and we find no error the

rulingcourt’s on the issue.
argue grantedThe defendants that the relief in this case

scope protectionswas excessive because it exceeds the of the to
plaintiffswhich the entitled under the terms of the leaseare

restrictions. The defendants claim that the orderbecause court’s
visibility only plaintiffs’ shop,will theincrease not of the but also

plaintiffs’ readinglot, excessive,of the back the order is as nounder
plaintiffs visibilityof the lease are the entitled to of their back lot.

argumentWe find this without merit.
days narrowly construing longThe of restrictive arecovenants

past. Corp., 814, 817,v. Pine RiverSee Joslin Dev. 116 N.H. 367
express finding(1976).599, The trial an thatA.2d 601 court made

plaintiffs’ operation buying’‘impulsethe is “an restaurant which
byrecognized quickly highway ifmust be travelers on the and
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Thus, visibilityhidden, impulse buying. is ofthecannot cater to
bygrantedplaintiff.” the courtgreat importance The reliefto [the]

rights plaintiffs entitled under theto which the arehonors the
matter,lease; and, practical it is clear thatin the as arestrictions

byother than the one found belowis no reasonable solutionthere
presented by thealternative was evertrial court. No viablethe

defendants.

case, rightWhere, equitable beenin an hasas this
every remedydemonstrated, grant kind ofthe court “is bound to

establishment, protection, enforce­necessary complete andto its
Pomeroy,according 4 Pome­nature.” J. N.ment to its essential

roy’s JurisprudenceEquity Indeed,1339, (1941). “sinceat 937§
justice,equity complete thepurpose of to secureit is the historic

necessaryadjust grantremedies so as to thecourts are able to the
remedysitting equity mayin aa ... court even deviserelief ... and

agreementprioror exceeds terms of a betweenwhich extends the
injured partyparties, necessary whole.”if it is to make thethe

Co., 1098, (7th 1981)1100 Cir.Walters v. Marathon Oil 642 F.2d
(citations omitted).

Finally, plaintiffsthat thethe defendants contend
by in ofhave laches this case. Unlike statutesshould been barred

limitation, time, principallymere matter of but islaches “is not a
question inequity permittingof the of the claim to be enforced—a

changeinequity in relationsan founded on some the conditions or
Co.,property partiesof the or the involved.” Wood v. General Elec.

285, 289, 155, (1979) (quoting119 N.H. A.2d 14 Am. Jur.402 157
30, Delay(1964)).2d which is unreasonable isCertiorari at 807§

Property 9.38,required. (1952).IISee American Law of at 443§
question fact,The is one and will not disturb theof master’s“[w]e

finding byunsupported aunless it is the evidence or erroneous as
Council, Grinnell, 321,Baylaw.” North Inc. v. N.H.matter of 123

325, 114, (1983). propriety applying the461 A.2d 116-17 “The of
depends upondoctrine of laches the conduct and situation of all the

solely 162,parties, uponnot those of one.” 27 Am. Jur. 2d at 702.§
delay not, itself,“Mere in the of a claim does of amountassertion

obviously complainantto This is where the can show anlaches. so
163,promptly.”excuse for his failure to seek relief more Id. at§

delay by“Where703. the was caused or contributed to the conduct
laches,party claimingof the it is excusable and is not to be

165,complainant.”attributed to the Id. at 707.§
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finding plaintiffscase,In this the master’s that the are not
by byunsupportedbarred laches was neither erroneous nor the

expressly plaintiffs promptly,evidence. The master found that the
gave21, 1985,on aboutor June notice to the ofdefendants their

rights propertyclaimed in the defendants’ and of their desire to
rights, delayenforce those and that there was no inunreasonable

bringing early JulyIndeed,the action. the master found that as as
prior16, 1984, nine months to the commencement of construction

by Skipitaris signed agreementdefendants,the defendant a sales
Colony, subject “approvalIII,with D.Laurence which was to of

sign building by Hampshire Donuts,and location New Inc. as
provided Hampshirefor in a lease dated between New5/12/81

Colony.”Donuts, Inc. and Laurence D. Defendant Balkanikos added
signature agreement subsequently, subjecthis to the sales to

defendants, then,identical restrictions. The had sufficient notice of
long preparingthe existence of the restrictive covenant before the

April, long being formally1985,construction site in and before
by plaintiffs plaintiffs’ rights 8,advised the of the on June 1985.

findings amply supported byThese of the master are the record
appeal. Bay supra.and will therefore not be disturbed on SeeNorth

plaintiffs represented, objection, argumentThe without at oral
negotiations parties21, 1985,that after June ensued between the

negotiations,while construction continued. The which continued
brought, ultimatelyuntil the date suit was were unsuccessful. The

approval plaintiffsdefendants never received from the for the
planned pizza negotiationsconstruction of the restaurant. When

proved plaintiffs timelyfruitless, the filed suit in a fashion. The
findingtrial court was correct in its factual that the commence-

September, by1985,ment of suit in was not caused unreasonable
delay part plaintiffs.on the of the

assuming, arguendo, plaintiffsEven that the did wait a
plaintiffs prevailsuit,considerable time to file the inwould still

jurisdictionscase,this as both this court and incourts other have
plaintiffconcluded that laches is not a bar to relief for a who can

delay filingdemonstrate a reasonable excuse for in suit. This court
injusticehas stated that the doctrine of laches is based on the of

allowing recovery explanation givenwhere no is anof unreasonable
delay injustice. O’Grady Deery,which has anworked v. 94 N.H.

(1946). jurisdictions5, 45 A.2d 295 Courts in other have concluded
passagethat the mere of time doesnot bar relief where a reasonable

delay apparent complaint, Biggsexcuse for is in the v. Health and
Hospitals Governing App.Commission, 501, 507,55 Ill. 3d 370

(1977); People Casey1150,N.E.2d 1155 ex rel. v. Health and
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Commission,Hospitals Governing 108,69 Ill. 2d 370 N.E.2d 499
delay diligence’(1977), aand that “the element of includes ‘lack of

length time,‘neglect,’ unexplainedfor an ofand unreasonable and
State,permitting diligence,” Moore v. P.2dunder circumstances 553

8, 1976).(Alaska16

foregoing plaintiffs inThe cases indicate that the this case
delay inshould not be denied relief the of laches. Theiron basis

filing explained by during 1985,suit is the fact that the summer of
they engaged negotiations regardinginwere the of theconstruction
pizza andrestaurant had reason to believe that the wouldmatter

participationbe asettled without lawsuit. The defendants’ in those
negotiations plaintiffs’ perceptioncontributed to the that the matter

delaywould be settled without a lawsuit. “Where the was caused
by party claiming laches,or to the ofcontributed conduct the it

complainant.”is is not toexcusable and be attributed to the Am.27
165, point plaintiffsJur. 2d at 707. in“The time at which must§

rightexercise remedies in ortheir court lose their to assert their
dependscause equitableof action on the facts and considerations

case, including knowledgeof plaintiffs,each the of the the conduct
defendants, vindicated,of the resultingthe interests to be and the

prejudice.” State, 8,v. (Alaska lightMoore 553 P.2d 1976).16 In
of participation negotiations 21,the 1985,defendants’ in after June
it is plaintiffsunderstandable that the did seek to theirnot redress
injury in court until it became clear that no settlement would be
reached.

jurisdictionsinCourts other have also concluded that laches is
plaintiffnot a bar for engagedto relief the when the defendant has

wrongdoing.”in Two“conscious federal courts have that ifstated
by wrongdoer,laches is a wrongdoer onlyinvoked conscious the can

prevail delayif plaintiff’s prolongedthe “is so and inexcusable that
rightit byamounts to a virtual plaintiffabandonment of the the

longfor period Wright,a of time.” Casper Corp.,John v.Inc. 419
Supp. Hotels,F. (E.D. 1976); Inn,292 Pa. Tisch Inc. v. Americana

Inc., (7th 1965).350 F.2d 609 Cir. Another federal court has said
balancingin equitiesthat the to plaintiff’sdetermine whether suit

laches,by mayis barred a court whetherconsider the defendant
engaged particularly“has in egregious conduct which would

change equities significantly plaintiff’sthe in Mfg.favor.” TWM
Corp., 346,Co. v. Dura 592 (6th 1979).F.2d Cir.349 The court
egregiousadded: may by“Such demonstrating,conduct be shown

for example, patentthat the to infringementdefendant a claim of
participated ‘deliberate, plagiarism.’”in Egregiouscalculated Id.

may byconduct demonstratingalso be shown that the defendant
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infringement fully the“was aware ofto claim of trademarka
reputation.”plaintiff’s London, Inc. v.Dunhillmark and Alfred of

(E.D.Corp., Supp. 1341,F. Pa.1368Distillers Products 350Kasser
1972).

Skipitarispresent case,In and Balkanikosthe defendants
deliberately by actingknowingly aviolated restrictive covenantand

theycontrary agreementprovisionto of the into which hada sales
Colony, plagiarismIII.Laurence D. Like deliberateentered with

party’s reputationpatent inor a mark andcase awareness ofin a
knowingcase, of aa and deliberate violation restrictivetrademark

egregious“particularlyin land case is conducta usecovenant which
significantlychange equities plantiff’sin TWMthe favor.”would

negotiationCorp. supra.Mfg. v. Three of followedDura monthsCo.
formally informingplaintiffs’ the defendants that the defend­the

rights. plaintiffs’plaintiffs’the Since theconduct had violatedants’
clearly delay prolonged asa “so and inexcusable”was notconduct

right,a the defendants’to a “virtual abandonment” ofto amount
wrongdoing” predicated uponbars relief laches. John“conscious

Casper Corp. supra;Wright, Hotels,Tisch Inc. v. AmericanaInc. v.
supra.Inn, Thus, if the trial courteven we were to assume thatInc.

commencingfinding delaythe in the suitin factual thaterred its
delay partSeptember, 1985, ofwas unreasonable on thenotuntil

plaintiffs, as­are nevertheless barred fromthe defendantsthe
negotiationsparticipationserting in with thetheirlaches because

delayplaintiffs 21, 1985, to in thecontributed theafter June
wrongdoingof and because their conscioussuitcommencement

equities plaintiffs’of in the favor.theshifts balance
findings amply supportedof the master areconcludethat theWe

by record, of trialtherefore affirm the decision thethe and we
court.

Affirmed.
All concurred.


