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attorney general Lyons,Stephen (WilliamMerrill,E. H. assistant
attorney general, orally),and for the State.on the brief

byappellate defender, Concord,Green, of briefJoanne assistant
orally, for the defendant.and

appeal SuperiorSOUTER, in CourtIn this from convictions theJ.
degreeJ.) robbery(Dalianis, murder,for and second the defendant

rulings: (1) thethat error infected five of the trial court’sclaims
voluntarily applicabledetermination that the defendant waived

rights confessing; rejection(2)the thatMiranda before of his claim
admitting through police interrogationhis confession obtained
infringed guarantees process; (3) rejectionState of due the of his

pre-arrestclaim that the admission of statements made to a wired
agent processof the State violated both and federal dueState
guarantees; (4) public “psy-the refusal to authorize funds for a
chological autopsy” (5)victim;of the and the denial of a motion to

discovery psychiatricorder of the victim’s records. We affirm.
findingjury victim,The evidence warranted the in that the Paul

TimothyMadden, defendant, Lewis,accostedthe on Hanover Street
early morning 31, 1984,in Manchester in the hours of March and

apartmentinvited the defendant to his for a drink. The defendant
accepted apartment,and,the invitation either on the street or at the
recognized the victim as a homosexual whom he had assaulted and

yeardisfigured earlier,a and a half after the victim had made
sexual advances.

night question apartment,inOn the the two entered the and the
promised.victim served the drink hadhe He then excused himself

emergedand a short while later from the bedroom naked. When
responded by striking him,the defendant the victim smiled and

again defendant,advanced toward the whom he asked be nice”“to
grointo him. The defendant inkicked the victim the and andchest

kicked or otherwise him instruck the face and Inthroat. the course
melee,of the the defendant assaulted the victim with a belt and

possibly with a rock as well. When the victim asked the defendant
stop, bleeding profusely,bed,to the himdefendant left on the while

through apartment.the defendant rifled the After he had taken
twenty-six attempted dispose anydollars hadand to of evidence

might crime,that link him to the the defendant left and called on
Greenwood,one hewhom told about what he had done.

day, corpseLater in the the victim’s niece discovered his in the
bloody apartment. autopsyand disheveled An disclosed a fracture

right temporal extending base;of the area of the victim’sskull to its
fragment displaced right skull,a of bone from the side of the which
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hyoidhematoma; the bone andfractures ofa subduralhad caused
eightcartilage;thyroid rib; a residue of ounces ofa broken and

rupturepericardial a ofthe sack fromthat had flowed intoblood
gavepathologistpulmonary death asthe cause ofvein. Thethe

injuries”“multiple head, neck and the chest.of the theblunt
DepartmentApril 1984, an2, Police receivedthe ManchesterOn

implicatinganonymous through telephonetip line,” the“crimeits
disfiguringin the earlierin the victim’s death anddefendant both

departmentcaptainApril 11, thein the met withaassault. On
rights Arizona,v.under Mirandawarned him of hisdefendant and

Although spoke(1966). officer,with thethe defendant384 436U.S.
any part he had beenand mentioned thatin the crimeshe denied

policenight the murder. The thereafteron the ofwith Greenwood
thewhether he would corroborateto seeinterviewed Greenwood

story.defendant’s
May 9, accused theon the crime line hadOn after another caller

policemurder, withthe had a second interviewdefendant of the
They spoke withmade the calls.and found that he hadGreenwood

givingtime, also, him the Mirandaa afterthe defendant for second
warnings again. however,arrest, andwas not underThe defendant

speak with counsel.he wished toin fact left after an hour because
by policesupplied Greenwood, thethe of informationOn basis

apartment for thethe defendant’sobtained a warrant to search
nighton the the victim washe had worntrousers and sneakers

revealed human blood.killed. An examination of the sneakers
investigativesuggested a furtheralsoGreenwood’sdisclosures

policestep. after each of theirmentioned to the thatGreenwood
defendant, would visit Green-with the the defendantconversations

Accordingly, policethe and mem-talk about his concerns.woodto
attorney general’s plana under which thethe office devisedbers of

samplespolice hair fromwould execute a search warrant to obtain
speakexpectationdefendant, would then withwith the that hethe

resultingGreenwood, the conversa-who would be wired to record
agreed participate,11(d).570-A:2, to theGreenwoodtion. See RSA

Julyplan 20, 1984, madeand the defendantwas executed on
incriminating statements.

chargepolice a of murder.arrested the defendant onThe then
anyascertaining free from influence of alcoholAfter that he was

warnings requesteddrugs, they gave and aand him the Miranda
rightssigned applicablewaiver of thestatement. The defendant a

into evidence atthat was later introducedand made a confession
trial.
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over the defendant’sconfessionintroduction of thisThe
appeal, theonsubject for considerationfirstobjection is the

thatit foundclaiming erred whentrial courtthat thedefendant
require thetorights silent andto remainwaived hishe had

during questioning. Given the defendant’spresence of counsel
that, prior todemonstrateburden toobjection, the State had the

voluntarilyknowingly waived hisandspeaking, the defendant
Miranda,lawyer, 384 U.S.presence of arights to silence and the

anyby concentrating narrow436, 475, judged onto be nota matter
totality.examining Northby its Seecategory butof evidence

Bushey,Butler, 369, (1979); v.441 Statev. U.S. 374-75Carolina
995, 999, 1265, (1982). are mindful that1267 We453 A.2d122 N.H.

totalityexaminingby the offinding court aftermade the triala
contrary to the manifestto it isis entitled stand unlessevidence

90, 92,evidence, Copeland, 124 N.H. 467 A.2dweight v.of the State
238, light to the State.(1983), in the most favorable240 viewed

supra.Busheyv.State

515, (1986),Although Connelly, Ct. 523Colorado v. 107 S.
byonlyrecently prove waiver aheld that the State needhas

challengedevidence, thepreponderance the State has notof the
554,915,Gullick, 912, 396 A.2dapplicability of State v. 118 N.H.

carry by proofholding(1978), must its burdenthat the State555
Goddard, 471, 473,beyond 122 N.H.reasonable doubt. State v.a

standard, then, asking456, in(1982). That will be our446 A.2d 457
findingsupported that thethe evidence the trial court’swhether

rights was valid and effective.defendant’s ostensible waiver of

argument, he does notAs we understand the defendant’s
finding he the Mirandanow take issue with the that understood

rather,disputes, thatrights purportedof his waiver. Heat the time
arguesconcept waiving rights that histhe of andhe understood
byproducedapparent from confusion the conductwaiver resulted

havepolice. He invokes the rule that a valid waiver “mustof the
voluntary productin of a free andthe sense that it was thebeen

intimidation, deception,”choice than coercion ordeliberate rather
Burbine,C., 707, (1979);442 Moran v.Fare v. Michael U.S. 726-27

1135, (1986).1141106 S. Ct.
bearing mayspecific claim not beThe facts on the defendant’s

law, however,readily and because the issuesummarized so as the
one, of theis we will have to describe the circumstancesa close

preliminary colloquy police in detail.with the somedefendant’s
attorneydevised, again,plan in consultation with theaUnder

office, Departmentgeneral’s Police followed anthe Manchester
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addressing police begancourse inunusual Miranda. The in the
by giving containingfashion,normal the defendant a written form

rights subject warningstatements of the several to the Miranda
requirements.and waiver These statements were followed on the

by questions by suspect, (1)form two to be answered the whether
rights, (2)he understood the statements of the and whether he was

willing applicable rights questions.to waive the and answer
police captain charge rightsThe in read each statement of aloud

theyand discussed it with the defendant. After had thus covered
rights, captainall of the the then asked the defendant to “read

question youaccordingly, you you#1 and answer ifthat feel can. If
any questions please gladthese, me[.]have about I’llask be to ex-

youplain defendant, however,Ithem to as best can.” The imme-
diately question, following exchangeaddressed the second and the
occurred:

Defendant: “What’sthe waiver? What’sthe waiver mean?”
just answeringPolice: “That means that before these

questions you waiving youare do under-—
stand what these mean . . . .”

giving up my rights?”“Am IDefendant:
Police: “Oh atno-no-no-not all—not at all—not at all.

just saying youIt’s that understand what this
says over here.”

evidently broughtThe officer then the defendant’s attention back
question:to the first

says: youDefendant: “It Do understand each of these
rights? Yes.”
“Okay, question.Police: that’s the answer thatto
Okay, point to,at this I’ve been advised

question, givebefore we answer the next to
you insights whysome on we’rehere and how

gotwe here. . . .”
point procedure departedIt was at this that the from the usual

going directly question, addressingcourse. Instead of to the second
willingness rights ques-the defendant’s to waive his and answer

captain paused incriminatingtions, the to of thesummarize some
against explainedcaptainevidence the Thedefendant. how the

police, attorney general’s approval, interceptedwith the had the
Onlydefendant’s recent conversation with Greenwood. after these

disclosures thedid officer direct the defendant to theconsider
questionsecond on the form:
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innow,“Okay, keeping State’s evidence][thePolice:
mind, you the secondlike to readI would

you to talkwantquestion and decide whether
younot, signyou thatand alsoto me or do

rights.”waiving yourare
waiving?”you mean“What doDefendant:

these,you“Well, just that understandthe factPolice:
these, thatyou questionshave no aboutthat

say any-youyou don’t have tounderstand
lawyer, youifthing. can’tYou’re entitled to a

youyou.afford, appointed for Ifwill beone
stopquestions you canto answer somedecide

any time.”at
way?”sign goesif I it the same“EvenDefendant:

mind,So,Exactly. in under-with that“Yeh.Police:
willingrights you to talkstanding arethese

any questions?us, You don’tand answerto
wish,youquestions ifanswer somehave to

yes, you’re an-your prerogative. That’s ait’s
youryou signswering Ithere take it? Would

you rights andunderstand thesename that
questions.you answered these twothat have

Tim, signing inOkay. I’m a witness thatas
warning rightsyou signedhave this offact

»

performing acts thatproceeded to confess to theThe defendant
victim.killed the

arguments inrecord, fivethe defendant advancesBased on this
it thatcourt erred when foundtrying persuade us that the trialto

apparent waiver was athat thehad demonstratedthe State
overreachingchoice, by deception or otherknowing act of untainted

strongest point.defendant’sby police. We start with thethe
gave warn-captain who the Mirandapolicethat theHe claims

affirmatively;questionanswering the secondings misled him into
rights.applicable points tothe Hedid choose to waivei.e. that he

quotedcolloquy we have above:portion of thea

waiverwaiver? What’s the mean?”Defendant: “What’s the
answering thesejust that beforePolice: “That means

waiving youquestions you do under-are —
. .”mean . .stand what these

my rights?”giving up“Am IDefendant:
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at all—notPolice: “Oh no-no-no-not at all—not at all.
1 just saying youIt’s that whatunderstand this

says over here.”
If our review of the waiver were confined to this evidence we

unhesitatinglywould that theconclude defendant had been tricked
thinking “giving rights” byup [his]into that he would not be

making exactlyconfession,an uncounseled when in fact that was
doing. transcript preliminarywhat he be But thewould of the
stop quotation.interview does not with this We think that the

exchange following argues,whatit indicates the State and what
evidently police captain’sfound,the trial court inthat the answers

just quoted tryinghe was to concentrate the defendant’s attention
questions,on the first of the written which asked whether the

rightsdefendant understood the as enumerated on the form.
equally reviewingthat,It seems clear to us after the incriminat-

ing already police, captainevidence known to the the then directed
question, agreedthe defendant to consider the second whether he

rights presence duringto waive his to andsilence the of counsel
questioning. again policeWhen the defendant asked what the

by “waiving,” captainmeant the first alluded to the substance of
rights question comprehensible para-the in and then in terms

phrased byquestion saying, “understanding rights youthe these are
willing any questions [?]”andto talk to us answer . . . The

gave yes signeddefendant a answer andthen the form.
nothing tricky, misleadingThere was or inaccurate about

police responsecaptain’s questionthe to the defendant’s about
point.waiver at this Since the record indicates that the defendant

years highold,was 28 had a school education and had been found
drugs testing,to be free from the influence of alcohol and weafter

seriouslycannot doubt that he understood that an affirmative
captain’s question “willinganswer to the meant that he was to talk

police] any questions” despite[the there,to and answer then and
right pointshis to decline to do so. The evidence thus to a correct

understanding findingsupportswaiver,of which the trial court’s
beyond maya Wereasonable doubt. also add that we have ex­

videotape discussion,amined a of the events under and while the
tape anypoor, perceive nothing questionis we could to raise about
the conclusion we have reached.

challenges finding voluntaryThe defendant’s further the ofto
may briefly.waiver be considered more He claims that when the

July followingpolice expressed question 20,their himdesire to on
questioninghis earlier decision to end in to consult withorder
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effectively suggested would be futile to insistcounsel, they that it
however, ignoressimply the fact thatrights. argument,Thison his

police andwith theto end his interviewthe defendant’s decision
9,May nearly histen weeks beforeonseek counsel occurredto

any policeinference that thelapse precludestimeThe ofconfession.
9,May or wereignoring choice ofthe defendant’swere somehow

by requesting inwearing interviewsthe defendant downotherwise
reluctance to talk.the face of his manifest

significantanything on thefindlikewise unable toWe are
Julyfollowing exchange, onwhich occurredin theissue of waiver

May 9 interview:to the termination of thereferred back20 and
Uh,you I“So, that time.did talk to atPolice: [we]

thinkinggot you thatthink at that time we
you’dgoing and thatwe realized what was on

subsequently to someone beforeto to talkask
you continued.

yougentlemen agreed and allowed toWe as
Dorothy.go Subsequently,and consult with

mistaken, Dorothyif I’m I laternot called
day, you’d . . .”never made it there .that

“Dorothy lawyercourt-appointed andDefendant: was a
Ray RaygetI Raimotried to a hold of but

requiresRaimo 500 dollars for a retainer
which I couldn’t afford.”

anyway. MaysubsequentlyPolice: “So So on the 10th
person . . . .”we met with a who advised us

quotedThe defendant have us believe that his answerwould
Julyexpressed a desire for counsel on 20. But we are unable to see

be,anything explanationpurportsit to anit as other than what
Maywith onof his failure to consult counsel 9.

Next, argues compliancethe defendant that the technical
effectively compromised police in­with Miranda was when the
incriminatingserted the review of evidence between the discussion

rights opportunity toof the and the later discussion of waiver and
however,rights. say,waive of the most that we can issome The

procedure perilousthat the seems as as it was unorthodox.
Certainly priorthe of evidence to the defendant’ssummarization

rightsopportunity couldto waive or refuse to waive his be
form,fact, thoughquestioning in in and asconstrued as not

provoke responses Rhode Islandintended to from the defendant. See
Innis, 291, (1980). The took a serious risk thatv. 446 U.S. 301 State
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police priorthe provokecomment on the evidence to waiver would
inculpatory responses might bythat not be followed an effective

independentwaiver and confession thereafter. ranThe State also
anythe that the rightsrisk break between the discussion of and

might longlater waiver be so as to invite the claim the defendant
longer thinking rights gavewas no apparentof the when he his

waiver, invalid,which would therefore be because it was unknow-
ing. case,But these risks did not materialize in this and there was

per merelyno se violation of Miranda in the hiatus between the
inquiry comprehension opportunityinto and the to choose in favor
of waiver.

Finally, arguesthe defendant that the waiver was some­
how police videotapedtainted because the the interview without
mentioning questioning nearlythat fact until the was over. The

operationshort answer is that the of the video camera had no
bearing on comprehension volition,the defendant’s and which are

objectsthe of occurringMiranda’s solicitude. “Events outside the
presence suspect entirelyof the and unknown to him can have no
bearing capabilityon comprehend knowinglythe to relinquishand

right.” Burbine,a constitutional Moran v. (1986).106 S. Ct. at 1141
sum,In challenges findingthe defendant’s to the trial court’s of

inadequatewaiver conclusion,are to disturb the court’s and we turn
process protection.to consider two ofissues due The defendant

I,part Constitution,raises the first under article 15 of the State
arguing suppressin groundthat we should the confession on the

that, aside, fundamentallythe defendant’s waiver it was unfair to
interrogate him without counsel after precedinghe had theended

very purpose consultinginterview for the of with counsel. He as-
mayserts that the State right counsel, onlynot assure him of a to

ignore attempt veryto right.his to invoke that The defendant
acknowledges goes beyond anythat claim protection recognizedhis

Constitution, Arizona,under the National Edwards v. 451 U.S.cf.
(1981), arguesbut that our State law should condemn the477

behavior,State’s nonetheless.

only seekingWe can answer that the defendant is to extend
beyond conceptual justification,Miranda its on the basis of an

argument reality. is, begin with,divorced from factual toThere no
predicate viewingfor the defendant’s decision to seek counsel on
May right Arizona,9 as the invocation of a under Miranda v. 384
U.S. (1966), onlyapplies436 policewhich when the seek to in­
terrogate custodya depriveddefendant is inwho or is of his
freedom significant way. Mayto inact some Id. at 471. On 9 the
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policecustody; the stationfree to leavein he waswas notdefendant
Beheler, (1983).1121 Sincev. 463 U.S.so. Seeand did California

freedom,deprived to seekcustody his decisionin or ofhe notwas
right, andany MirandaMirandanot invocation ofwas thecounsel

Arizonaobligation police. Edwards v.on the Seeno furtherimposed
338, 896,345, A.2d 900-01125 480Portigue,v. N.H.supra; State

(1984).
rightpredicating a Stateonly remaining forbasis advancedThe

warnings supposedis unfairnessunnecessary Miranda theon the
May 9respect onfailing July defendant’s electionof on 20 to the

context,already differentnoted in ato counsel. As we haveseek
position is that a choicehowever, difficulty in thethe defendant’s

for onMay indicate a desire counsel9 does notto seek counsel on
in-support aexperience not such factualJuly Common does20.

unreality inference, is ofin of which there an airthe absence
fundamentally questionunfairsuggesting police were tothat the

July 20, despite waiver on date.on his thathim without counsel
invokessecond claim of fundamental unfairnessThe defendant’s

amendment, argueshe that15 and the whenboth article fourteenth
using provideprocess to thepolice due in Greenwoodthe violated

practicepast ofopportunitywith continue hisdefendant the to
makingdiscussing inculpatorythe statements.murder and
initiallyAlthough Statethe under the Constitu-we consider issue

Ball, 226,tion, (1983), asee 124 N.H. A.2d 347State v. 471
theof claim will serve as a consideration ofdiscussion the State

well, inclaim for the defendant advances nofederal as basis
concept policy applying andor for State federal dif-standards
ferently.

fundamentallyargument it was to useThe that unfair Greenwood
appearsas wired informer is us. The defendant toa obscure to

acknowledge no than inthat there is more basis in State federal
con­compelledfind self-incrimination in a non-custodiallaw to

KirbySee v.a defendant and an informer.versation between
Illinois, Illinois,(1972); Escobedo v. 378 478406 U.S. 682 U.S.

supra.(1964); Miranda v. Arizona Nor he claim that the usedoes
counsel;infringed right of heof his to the assistanceGreenwood

suggestion right priorno that the State to counsel arises tomakes
adversary judicial proceedings,commencement of at whichthe

point rightthe federal the sixth and fourteentharises under
States,Cf., 201,e.g., U.S.Massiah v. United 377 204-­amendments.

(1964).05
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implicit onlyconcessions,theOn heels of these the
remaining findingforbasis a constitutional violation would seem

peruse, se,to be the of an toinformer elicit statements of the sort
This,the had a todefendant demonstrated inclination make.

however, role,theis essence of the informer’s which we have
recently against challengeupheld part I,a under article 19 of the

Hampshire. Kilgus, 577,ofConstitution New See State v. 128 N.H.
only by saying(1986).591, 231,A.2d We can519 240-41 conclude

purposesthat not occurfundamental unfairness does for of the due
process simply placesa aclause because defendant himself at
disadvantage under incircumstances which there are no substan­
tive constitutional violations. Since the has nodefendant cited

contrary,authority necessaryto nofederal the further discussion is
rejectto the fourteenth amendment claim.

genesis remaining assignmentsThe of the defendant’s of error
present psychiatric soughtFirst,was in his desire to evidence. he

expend publicthe court’sauthorization under RSA 604-A:6to funds
performpsychiatrist, “psychologicalautopsy”to hire a who awould

objectit,on the Asvictim. the defendant described the of this
process way [the victim]desired was to determine “the in which

homosexuality,[resulting it]acted out the disturbance from his as
provocationrelates defense ofto the of self-defense and the issue

request public funds,. . . .” The trial court denied the for and the
applyingthe an indefendant faults denial as abuse of discretion

Campbell, 112,the that v.standards State 127 N.H. 498 A.2d 330
(1985) applicableheld to be under the sixth and fourteenth

ancillaryreviewing requestsinamendments to fund defense serv-
ices.

In to of aorder obtain reversal trial court’s order under
Campbell, requestthe defendant hismust demonstrate that to the

necessityshowingcompletecourt as of forincluded a the desired
expected him,services as be and denialcould of that the of funds

substantially prejudiced 117,him at trial. Id. at 498 A.2d at 333.
The defendant has satisfied neither condition here.

normally necessarypsychiatricWhile willservices be when a
issue, 116, 332,defendant’s mental state is in id. at A.2d at498 the

psychiatric help purpose. psy-defense not seekdid for this The
intended, rather,chiatrist was to reconstruct the victim’s mental

showing anycondition, and the defense did not come toclose
necessity inquiry. requestIndeed,for this the theto court did no

suggest optimistic hope somethingmore than the thatdefendant’s
helpful might up.turn
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his to demonstratesatisfied burdenNor has the defendant
recognize so-­that theprejudiced. importantIt toishe wasthat

best,more,nothing atautopsypsychological have donecouldcalled
descriptions of the victim’sthe defendant’s owncorroboratethan

it,killing. thedefendant describedprior As theto thebehavior
advance, itnon-aggressive and asengaged homosexualin avictim

Evenaccount.disputedthe the defendant’sout State neverturned
then, psychological reconstructionassumption, that theon the

aadmissible, addressed towould have beenhave been itwould
Obviously,not, matter,practicala in issue.subject that aswas
moneyrefusing public forprejudiceno infer fromthere is basis to

ansuch exercise.
point. trialsubject final TheA related underlies the defendant’s

family toobjections and refusedhonored of the victim’scourt the
records,discovery psychiatric despite theof the victim’sorder

the to the defense ofclaim that records were essentialdefendant’s
argues the should at the leastprovocation. The defendant that court

camera,inspected records in and he seeks an orderhave the
remanding inspection giving oppor-himfor such and thethe case

bytunity mayclaim be warranted theto raise whatever further
inspection.of theresult

initially reviewing de-should in the trial court’sWe note that
cision, any cognizableon thewe do to intimate viewsnot mean

confidentialitypreserving of a decedent’sinterest of in thesurvivors
specificpsychiatric RSA Thatmedical or records. See 329:26.

argued.subject has not been briefed or

issue, enoughpresent it to twoTo decide the is note
(1) provides physician requiredthe berules: statute that no shall

“except pro­privilegeda communication as otherwiseto disclose
law,” 329:26;by (2) discovery generally subjectvided RSA and is

Martin, 672, 675,court discretion. State v. 125 N.H. 484to trial
1176, (1984). We infer no of inA.2d 1178 can abuse discretion

refusing discovery when, here,psychiatricto of asorder files there
reasonablyto were andis no basis infer that the records “essential

necessary” testimony dispute.to an in v.corroborate on issue State
Farrow, 733,731, 1177, (1976).116 If theN.H. 366 A.2d 1179
defendant had demonstrated State intended to contest histhat the

behavior, mightdescription discoveryof the victim’s homosexual
showing,required. Butwell have been the defendant made no such

consequently refusinginthere was no abuse of toand discretion
inspectionin camera or otherorder disclosure of the records.

Affirmed.
sit;Batchelder, J., not the others concurred.did


