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a signedIf note be broughta and and an action be thereonby principal surety,
againstthe the the will abe witness forby payee surety, principal competent

the plaintff.

If the defendant have authorized another to subscribe his name a theto factnote,
signature agentthat the was anthere need not on the note.placed by appear

Parol evidence is admissible to that the name of a who toprove person appears
be one of the makers of a was not hutwrittennote, him, anotherby by person

his enlargesas such neither limitsevidence nor the terms of theby direction;
contract.

A who was indebted to a firm its at theperson of theupon dissolution, request
gave his to one ofnote the in aofpartners promissory partners, payment part

of the and another note to the other indebt, of the residue—partner, payment
having agreed amongthe themselves that the debt shouldpartners be divided

in this manner. In an againstaction on one of the notes the broughtmaker,
the it was held that the other was aby payee, witness forpartner thecompetent

plaintiff.

on aAssumpsit, dated onpromissory note, the 8th ofday
June, made1840, theby defendant and Sylvester N. Tracy,

andjointly and toseverally, the in the monthpayable plaintiff
of January, 1841.

Plea, the issue.general
The toplaintiff proposed theprove of thesignature de-

fendant to the note by andTracy, that theTracy signed
name of the defendant to the hisnote, by to whichrequest;
the defendant objected but the; court admitted the witness,
and he testified that athe, the of therequest whodefendant,
was then unwell, signed the name of the todefendant the
note, which was for thegiven benefit of the witness and for
his anddebt, that he, alsoTracy, ownhis name to it.signed

The defendant also objected, that inasmuch as the name
theof defendant on theappeared face of the note to be writ-

byten the defendant himself, without toany showthing
that it was ansigned by foragent ithim, was not competent
for the to show thatplaintiff it was ansigned by butagent,
that the shouldagency on the face ofappear the note but;
the court overruled the objection.

It appeared thefrom testimony of thatTracy, before this
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andfirm of Morsethebe was indebted towas given,note
that theaccount ;a book'00,in about uponLynde, $100

and tothat,of 1840,in the monthwas dissolved April,firm
householdof hisa bill of saledebt, he themgavethesecure

notes fortwoof the he gavethat firmrequestfurniture by;
for theand anotherMorse,it toone a ofdebt,the for part

and his billaccount,in of theLynde,to paymentremainder
Theand furniture released.then hisdischarged,of sale was

shouldin that Lyndein this orderwaywere dividednotes
towasLyndeaa of the debt and andtake Morse part,part

between the partners,so anmuch, by agreementtake only
also testifiedTracyit was thought Tracy might pay.as

thehe had signeddid not inform the thathe plaintiffthat
themarriedthe Tracythe defendant to note.name of

of the defendant.daughter
as a wit-to Lyndethen examineThe plaintiff proposed

interested inthat he wasthe objected,ness but defendant;
who testi-witness,aevent of this and introducedsuit,the

told him1841,of October, Lyndethat about the middlefied
hishis aboutjust attorneyhad received a letter fromthat he

hav-defendant,here thethen againstsuit pending (Lynde
on other note which wasa suit here thethening pending

owedthe and that Morseby Tracyalso signed defendant,)
and out furniture toabout turned hisand himself $100.00,

hehis case over that;and that he mustit, get putsecure
that onefor and heMorse, thoughta witness ascould be

would, theythe other as were both givenwent origin-case
did not whether he had or hadone debt. Lynde sayforally

beinterest in this but he could a wit-suit, thatonlynot any
ness for Morse.

was and hecourt ruled that testi-LyndeThe competent,
thehad no interest in this that after disso-that he suit;fied

it was in thelution that divisionagreedof the partnership,
notestake but andgood ;of the he should nothingeffects

the asTracytake the whole of debthe was unwilling to.
theto take of and take house-consented it,butgood, $50-00

5von. XIII.
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hold furniture as thatsecurity; afterwards, Tracy brought
a defendant,him note for his and theshare, signed by the

onwas released that; division,the eachproperty partner
was to have his interest from ofsevered that the andother,
that had no interest in thathe of this debt topart assigned

nor had Morse interest in hisMorse, any the notespart,-and
were with that that aftergiven agreement ; Tracy brought
the thenotes hesigned by defendant, went to the defendant
and him he he wastold thesupposed man who thesigned

andnotes with that the defendant that heTracy, replied
that he did not like to thewas; sign as thenotes, but, prop-

he did not see howsituated,was he coulderty it buthelp ;
he andwas honest, would not letthought Tracy him suffer.

this a wasevidence verdictUpon taken, by consent, for
the which is to beupon judgment orplaintiff, rendered, it is

be aside and a trialto set new granted, toaccording the
of the court.opinion

whom wasChase, forHarvey (with theHanderson,)
plaintiff.

for the defendant..Freeman,

Gilchrist, J. The note to bepurports signed by Green
and and the firstTracy ; question that itselfpresents is,

awhether beTracy witness tocompetent that heprove
toGreen’s name the notesigned by his direction and assent.

toonly objectionsThe the aoftestimony to aparty nego-
tiable that he isare,note interested in the ofresult the suit,
or from v.infamy. Haines 11incompetent Dennett, N. H.

It is evident that180. wasRep. Tracy called to sustain,
theand not to andnote, therefore theimpeach only objec-

tion have beenthat could urged against his incompetency,
of law,the as a to astate note, couldany party negotiable

not His alsotestimonyexist. was his foragainst interest;
if the should recover, Tracy would be bound toplaintiff pay
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theto the defendant the latter should paywhatever sum
Yorkas a for Tracy.the defendantplaintiff, only suretywas

vs. obligors,5 threeBlott, M. there wereS. 71. Where
theand the one them only,action was ofbrought against

the exe­other toa witnesswas allowed to beobligor prove
had beencution of a casethe bond the afterdefendant,by

made had with Tracyof it at and a conferencenisi prius,
1 35.and Graham,, Strangevs.Dormer, justices. Lockart

the surety,In a theseveral on a note by againstaction payee
asdefendant, histhe for theis a witnessprincipal competent

Rollins,vs.interest is Bankbalanced. Freeman'sexactly
Tracyof that1 are, therefore,205. We opinionShepley

and boundwas he was theasadmitted, principal,properly
not interestedevents,to the whole at all and wasdebtpay
and diminishto of the liable,increase the number parties
number wasof in as thatthe amount his liability proportion

thenot withinadmissible,wasTracy exceptionincreased.
theythe of agents, althoughwhich authorizes admission

aan as does not tointerest,have thatmay applyexception
as Williamstransaction;an in aagentemployed singleperson

thatthe hebut on; groundH. 33Little,vs. 12 N. Rep.
is notsuit. necessarythe of the Ithad no interest in result

to defendant for thetheliablehow far he beinquire mayto
H. as193;10 N.Ladd,vs. Rep.of this suit Blake;costs

andevent,in anyown interesthishas testifiedhe against
tends to maketestimonythatobjectdefendant cannot histhe
be compelleddefendant mayfor costs as thehim liable such

toto the plaintiff.pay
thewhether factis,casethebyraisedquestionAnother

not himselfbywas signedof the defendantthat the name
on the note.an should appearbut by agent,personally,

thusshould appear.us thewhy agencyreason occurs toNo
hisshould subscribeanotherassent direct that'a orIf party

andit,toahe will becomecontract, partyto aname simple
will not be contradictedcontractbe bound it. Thebywill

to thatadmittedevidence be provealthough parolnor varied,
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willwas anthe name for the contractwritten by agent ;
thestill be the of the and of par­contract proofprincipal,

in his neithermanner which assent was -willticular signified
adjudgedlimit nor its terms. has beenenlarge This point

in the Mechanicks’ Bank vs. Bank Co­Alexandria ofof
was,5 The in caselumbia, Wheaton 326. question that

a check who cashierwhether drawn William wasPatón,by
of the were him in his officialbank,Mechanicks’ drawn by

bankthus the or in his individualliable,capacity, making
wasParol itevidence was to thatadmittedcapacity. prove

“ isan act. that itofficial Mr. Justice Johnson there says,
theno was contended in thatby true,means as argument,

of onacts derive their from theagents validity professing
toof them have been in the exercise of theirface done

In solemnmore exercise of derivativeagency. powers,tire
as to the of known theexecution instruments toapplied

law,'common of inrules form have been .Butprescribed.
the diversified the aexercise of of thepowers general agent,

of the the thatliability facts,depends firstly,principal upon
donethe act was in the exercise of the and; secondly,power

wasthat it within the limits of the Wepowers delegated.”
of that objectionare this must be overruled.opinion
further thequestionA in case whetheris, Lynde were a

witness. wasHe unlesscompetent he were in-competent,
in the result the suit;terested of he was not interested,and

if his share in the debt due the offirm Morse and Lynde
severed,were so that he itheld from ofthe interestseparate

formerhis and if Morse’s interest were in like man-partner,
ner distinet. ofThis inspecies was,partnership property
its nature, and, when it toseparable ; severed, would cease
be the of the firm, but each would shareproperty hold his

of the other. theTracy’s testimony thatindependent is,
sum due to theaccount di-firm theirupon was, by request,
vided two ininto one ofofparts, payment gavewhich he
a note to and theMorse, of to Lynde.other If a debt due
to several jointly can ever become the ofseparate property
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likeseem that a transactionit wouldthem,more ofone or
toit seeand is difficultinterestjoint ;thewould severthis

in thatcould retain por-theeither ofwhat interest partners
ofto the case Smithother. Inthe debt theassignedoftion

arethat where twoit was held245,Allen,vs. 18 Johns.
of their interests maya sale,in contractconcernedjointly

on consideration;gooda agreementbe bysevered parol
jointof their owner-dissolutionof thisthem,one afterand

athe in matterother,for grow-is a witnesscompetentship,
allwitness released hishavingof the contract—theouting

the before notesus,case thein the contract. Ininterest
theaccount,of the and acceptance,in paymentwere given

tohimself,to have beenof appearsthe noteeach,by payable
theirof affairs. Theof adjustmentthe partnershipa part

is in thisWalsh, 401,vs. 2 Mass. pointof uponcase Austin
and con-jointly goodsA. and B. shippedmatter. There

sale and A.master, return, only beingto the forthemsigned
hadthe After thein transaction.to the master shipknown

to their andinterest, gavesever A.and B.A.sailed, agreed
the to account to B. formaster,order on onea writtenB.

ofa suit B. to recover this half thebyInthe proceeds.half
ait held that was witness forcompetentwas A.proceeds,

the plaintiff.
be that the declarations ofremarked, Lyndealso toisIt

hadtend to show that he interest in the noteanydo not
in the result of the suit. undoubt-Morse,to or Hepayable

fora should therecover,felt desire that Morse reasonedly
the ofone would follow fate the other ;that casestated,he

that athe he could be wit-but he merely expressed opinion
atis conclusion which theMorse,for which the sameness

have arrived.court
be over-are this mustobjection, also,of thatWe opinion

beand shouldthat thereruled,
on the verdict.Judgment


