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the suit was commenced,present could not have asoperated
a re-transfer of the note to the aSmith had stillplaintiff.

to a suitright the1 theprosecute against defendant, upon
note, as indorsee.declaring Nor can the bypart payment
the alter theplaintiff case. Smith is still toentitled sustain
a suit the on theagainst defendant, innote, order to obtain
the balance. But the maker cannot be liable to the indor­
ser and to the indorsee in onactions, the sameseparate note,
at the same time. In order to sustain this we mustaction,
hold thethat interest in the note had revested in the plain­
tiff before the suit was commenced. 27,See 11 Wend. R.

vs. But this we cannotWaggoner Colvin. do.
of theUpon payment him, thejudgment against plaintiff

have the tomay an on theright commence action note, upon
the that such the ofground revests it.payment property

heWhether could maintain an action for money paid,
theagainst to recover thedefendant, amount collected of

him, until of the whole evenpayment money, or afterwards,
need not be determined at this time.

nonsuit.Plaintiff

Stowe & a.vs. Meserve

mortgageemortgageA record of a of in the town where thepersonal property,
is of noresides, validity.

mortgage,A of a after a valid attachment or the mort-record levy upon property
gaged, avail to defeat the creditor’s title.cannot

mortgagethe of an unrecorded of sea-Notice of existence personal property,
charge himbe sufficient to a andreceived,sonably may put party upon enquiry,

neglectknowledge, if he it.with

aBut such notice received creditor after he andhas'procuredmerely, by process,
proceedingis to attach or the is insufficient.levy upon property,
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thatexistence, creditor attheknowledge communicated toactual itsWhether of
avail,time, qmre?would

ato court uponthetwo submittedTrover, horses;for
of facts.statement

in] residing1838, theof October,the 6th plaintiff,On
Hall,to one Elias M.inthe horsesLittleton, controversysold

then, inresidingthis suit,ofand the commencementuntil
Hallwhich,oftheto secure paymentforBartlett, $100,
wasand. thehorses, mortgagesameto him themortgaged

the of Littleton.of town-clerkin the officerecorded
a judg-defendants,of recoveredhavingone theLangley,

hewhich deliver-execution,outHall, ansuedment against
di-withMeserve, sheriff,adefendant,other deputytheed to

inthe question.to levy upon propertyrections
went tothe defendantsOctober,of the sametheOn 25th

of the and at thathorses;seizingfor theHall’s, purpose'
informed him thatseizure, bybefore actual werebuttime,

however,to the plaintiff. They,were mortgagedthe horses
in duethem, defendant, Meserve,to and theseizeproceeded

and thethem,sold andof advertisedlaw, appliedform proceeds
heexecution,of which returned. Thein satisfaction the

at A.29th, o’clock,October 10 M. At 25sale took place
on theo’clock,after the same morning, mortgage9minutes

the of town-clerk andBartlett,in office the ofrecordedwas
torequestedwere deliver the tothe defendants horses the

but refused.plaintiff,

thefor defendants. The notice which the de-Livermore,
of Stowe’s didhad not amount to thatmortgagefendants

theevidence for which madeconclusive statute has provi-
whether it suchquestion is,The was as shouldsion. have

further we; andupon inquiry contendprudentput persons
“to bethat it cannot be held of than thosehigher verity dy-

which times fables and not andmany truths,”areing reports
which are bound tonot Pow.notice, Morg.parties (2 561;)
for a is under at andebtor least makeequal topoor temptation
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such his as shall itrepresentations concerning saveproperty
with ofseizure,from that idle to falsepersons rumors.spread

The notice which should have a onput prudent person
further in a case likeenquiry, would be such as ren-this, to
der that forenquiry the law will not requiresuperfluous;

to hazard the seizure,him benefit of his to malee forenquiry
the of abenefit who has ofbeen laches. 3party guilty Fes.

Jollandvs.478, 3 R. 154,Pick.Stainbridge; McMechan
vs. 2 R. 190,Johns.Griffing; Ch. vs. Dunham. ItDay
is tosufficient that it holds that in the ofenquiry case real

when he can itmake without andsuch whenproperty, risk,
he can at all times do sufficient to save the benefit of his

withoutattachment, levy,or acommitting in thetrespass
event that the not to be the debtor’s.property proves

Bellows, for the Whatever theplaintiff. puts party upon
is sufficient notice. 2enquiry, 6,Fonb. 1n, m;ch. 3,§

490, vs. ;Atk. Smith Low 2 Ves. vs.437, Stib-jr. Taylor
bert; 16 250,Ves. vs. ;Daniels Davison 1 Johns. R.Ch.

;vs. Arden 1267, Strn'ry 385 4Story’s ; Kent’sEq. Com.
law norequires789. The mode ofparticular notice. 14 Mass.

296,R. vs. ;Connecticut Bradish Com. Dig., Chancery,
334, C, ;2 2 Stark. Ev. 620 ; Amer. Jur. 204. In Porter

Cole,vs. 4 20,Greenl. notice aby third was heldperson
sufficient.

The fact should be acommunicated with reasonable de-
of If this begree certainty. done, the isparty put upon

enquiry.
is no for aThere distinctionground between real and per-

sonal estate.

'
J. The act toParker, C. fraud inprevent the transfer

of by mortgage, Junepersonal property 22d,passed 1832,
“ that no ofenacts, mortgage personal hereafterproperty,

shall be validmade, against any other thethanperson par-
ties unless of thethereto, possession bemortgaged property



49TERM, 1842.JULY

v. Meserve.Stowe

or unless thethe mortgagee,and retainedto, by,delivered
of the townclerkof theofficerecorded in thebemortgage

theof makingat the timeresideshallthe mortgagerwhere
58.H. Lawssame. 2 N.

in this wascase,question,inof thePossession property
theof mortgagethe recordandthe mortgagee ;not taken by

instead of thatmortgagee,of thein of residencethe place
the statute.byis requirednot such asof wasmortgager,the

was not theas thatnotice,anyit naturally giveNor would
for a record. Theto searchinterestedforplace persons

thatbenefit from record.anyderivetherefore, cannotplaintiff,
55,N.Moore, 64.)vs. H. Rep.(11Smith

in Bartlett,the of mortgage (wherecan record theNor
of thethe attachment property,afterthe mortgager resided,)
the creditor hastitle. Wherethe creditor’savail to defeat

a valid attachment,and madetheseizedlawfully property,
to theback time of themade, relatesafterwardslevy,his

or areincumbrancesconveyancesfar as othersoattachment,
orrecord, notice, will notand intermediateconcerned, any

;vs. 5148,him. 3 Emerson Greenl.affect Fairf. Littlefield­
R.; 212,1vs. vs.Perley369, Stanley Metcalf’s Coffin

must where,Of same rule as in thisapplycourse theRay.
execution,on andhe has seized the the recordcase, property

that and before thetime,to sale.subsequentis made
which the at-remaining ground upononly plaintiff’The

the action that actual notice ofis,to hissustaintempts mort-
before theto the defendantswas attachment wasgivengage

made.
however, debtor,the afterwas defend-given by theThis,

anda judgment,had withproceededant Langley procured
of thefor the levying uponhis execution purpose property;

notice iswhether such sufficient toquestion is,and the pre-
a valid hislevyvent a creditor from making upon execution.

Questions of have mostthis character arisen infrequently
to statute in torelation estate. The relation the con-real

that no in feeconveyanceof real estate,veyance provides,
VOL. XIII. 7
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&c., shall be in lawsimple, effectual to hold such lands, &c.,
unless the deed thereof be and 1recorded.acknowledged N.
H. 533.Laws

object of the tostatute, however, being noticegiveThe
of the it hasconveyance, been in numerousheld, cases, in
relation to that if alands, subsequent or creditorpurchaser
have notice of a isthis to aprior conveyance, equivalent
record.

Such case has saidbeen to be an to theimplied exception
statute and in and otherprovision; Massachusetts, perhaps

astates, revision of the haslaws, the beenupon exception
into the statute itself.incorporated

A similar beenhas held to exist in relation toexception
of andmortgages for the same reason.personal property,
of theSeveral cases thesay that notice must clearly ap-

nobut of haspear, been anddegree proof established; it
would be difficult to define, how much evidenceprecisely,
is sufficient to themake eachknowledge clearly inappear
case.

notice isAny which sufficient to the en­put party upon
be in thequiry, may case ofenough subsequent purchasers,

and in some cases it is said to amount to constructive notice j
but shallwhat the is stillenquiry somewhatput party upon
uncertain. 8 R. ;N. H. vs.264, Rogers Jones­ Pick.22
544, Kendall vs. Lawrence.

In the tofact, thealthough exception statutory provision
has settled,been thelong to theproof necessary bring party
’Cvithin toit, seems have been very little considered.

noThere is thatdoubt the statute thefor record-providing
of ofing conveyances land, was tointended noticegive of

such andtransfers, frauds; Greenl. 27 and whereprevent (4 ;)
an individual notice that ahas conveyance has been made,
which is not on andrecord, afterwards atakes deed of the
same laud from the grantor, or andattaches treats the land
as his statute,the of the if inter-property, literallyprovision

andpreted enforced, would, in many instead ofinstances,
assist inpreventing fraud, the one.party committing
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thatOn the other it well observationcannothand, escape
where mightthe statutes atodesigned place partiesprovide

andin situation of titles,resort order to the trueascertain
which introducesthat the to the statute, parolexception

subjectcases,in somemay,ofinstead recordproof evidence,
tendinga an mistaken evidenceto loss of estate, bytheparty

theforto anaffordsnotice; moreover, opportunityshow and,
of falsethe introductioncommission of fraud and byperjury,

notice.evidence had suchthat the party
bethe shouldexceptionis thattherefore,It very clear,

carefully guarded.
beenhason thewe to reasons which exceptionIf look the

circumstancesundersufficient,befounded, a notice cannot
one.ofinsteadit a fraud preventingwhere would asoperate

be effectualto a creditor mayto aAnd hold that notice
andhis process,it until he hasgiven procuredwhen is not
en-effectuallywould mosttheis about attachto property,

thedebtor to sheriffthebyif noticefact,fraud. Incourage
thenugatoryalmost renderitsufficient,were held would

be record-toofstatute requiring mortgages personal property
custody,theuponfor if the could depended mortgagee;

not be neces-it wouldcare, and of thediligence mortgager,
bowould necessa-onlyto Itrecord any mortgage.suchsary

bethat notice should given.one attach,when came tory, any
be admitted.of cannotan theSuch exceptionoperation

the excep­is to confineof decisionsrecenttendencyThe
that know­heldhas beenlimits. Itwithin reasonabletion

So5 369.in is not Greenl.the officer sufficient.ledge
conveyanceof aat the receivingto a timehusband,notice

on themortgageofwife, unregisteredand ahimself priorto
to so aswife,notice thewill not asconveyed,land operate

her title,to especiallythe ato give mortgage preference
for the conveyance,she the whole considerationwhere pays

1 Hill’sof estate. vs.out her Snyder Sponable,separate
Y. 567.N. Rep.

circumstances,it be difficult to under whatsay preciseIf
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and at what thetime, creditor must haveprecise knowledge
of the of theexistence in order to at-mortgage, anrender

ineffectual, it must attachment least be such reasonable no-
tice that the toomission record will not as a foroperate trap
creditors.

ofAnd we are that a notice whichopinion merely puts
the received theenquiry, after creditor has causedparty upon
a writ to issued for thebe of thepurpose attaching property,
and tois execute aand,proceeding it; fortiori, where he has
obtained a and is tojudgment, his execu-levyproceeding
tion noticebefore the is ais not suchgiven; notice as can
avail to the case within thebring exception.

be theWhat would effect of actual of ex-theknowledge
deed,istence of a acommunicated to creditor who has pro-

cured his and aboutis to the itlevyprocess, upon property,
notis now tonecessary determine. In this no suchcase,

The evidence shows anknowledge onlyappears. allegation
of the himself,debtor that he had aexecuted mortgage.

beThis at most would only matter to the creditorput upon
But he had then no to makeenquiry. any, with-opportunity

out his of iffor the noticeabandoning purpose attachment;
creditor,could be held available for theany mustpurpose,

have his until he could have investi-suspended proceedings
the at thegated subject, risk of his at-losing toopportunity

tach, or he have themust under ofproceeded beingpenalty
a if the were found afterwardstrespasser, mortgage actually
to exist.-

thatInformation of from such acharacter, at suchsource,
“a is in sense atime, no to record.”equivalent Nor can

the fact that the creditor to levyproceeded, notwithstanding,
his aexecution, be as theregarded fraud whoupon plaintiff,
had ato notice hisgive legal byneglected mortgageplacing

record.upon
nonsuit.Plaintiff


