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by the admissions of the grantor, which is not permitted,
as there is better evidence from the testimony of those wit-
nesses.

Asto the point, whether the questions were improper—re-
lating to a collateral matter, not involved in the issue, and
being asked under the latitude allowed in cross-examination,
and intended to impair the credit of the witness by answers
degrading to his character, which seems to have been one
ground in the minds of the court for excluding the evidence ;
we are inclined to leave it, as, perhaps, even now to some ex-
tent, a quesiio veraia, to some future case when its decision
may be necessary. It is sufficient for this case, that the fact
of the conviction was not susceptible of such proof. The
witness was not bound to answer the inquiries.

We have not remarked upon the form of the questions,
because the veil thrown over the object, by the language
used, was too transparent to obscure it to the eyes of any one,
and the purpose was afterwards admitted. They amounted
merely to an inquiry whether the witness had been 4 con-
vict in the state prison in New-York.

T'he exception is overruled, and there must be

Judgment on the verdict.

GrarroN Bank vs. Moore.

In an action against several persons as partners, the declarations of one of them,
who admits himself to be a partner, are not admissible to prove that another is
a member of the firm.

Nor is general reputation that the defendants are partuers, competent evidence to
prove the partnership.

In order to prove that the defendant was a pariner with others, evidence was intro-
duced that a person who wished to ascertain if the firm were solvent, called on
the defendant, who told him that Ells (a member of the firm) had done the bu-
siness of the company, and that he, the defendant, knew nothing about it ;—Feld,
that as it did not appear what was the conversation between the parties prior tor
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the remark made by the defendant, and which might explain it, his declaration

did not tend fo prove that lie was a member of the firm.

AssomesiT, upon a bill of exchange drawn by Moses P.
Little upon Ellis, Little and Company, payable to the order
of the drawer, and accepted by the drawees.

No service was made upon any of the defendants except-
ing Moore, and at the trial of the case upon the general is-
sue, the only question was whether Moore were a member
of the firm of Ellis, Little and Company.

It appeared in evidence that the bill was discounted by
the bank on the 21lst day of August, 1839, and that, a few
days previous, Little called on the cashier, and told him that
Moore was a member of the firm.

- There was also evidence that the firm was engaged in
the business of buying and selling lumber, and that, from the
year 1835 to the year 1839, Moore and Little lived at Lit-
tleton. In the year 1839, the agent of a factory at Gilman-
ton, being about to sell some goods to the company, called
on M. Farr, at Littleton, to ascertain if the company were
respousible, and was told, that whether Ellis and Little were
responsible or not, the credit of Moore was good. The
agent then called on Moore, who said that Little had done
the business of the company, and that he, Moore, knew
nothing about it. Nothing further was said on the subject.
There was no evidence that the company were engaged in
any other business than that of buying and selling lumber.

The plaintiff also offered evidence that it was generally
reported in Littleton that Moore was a member of the com-
pany. There was also evidence that, in the year 1837,
former members of the company had said that Moore was a
member of it.

Upon this evidence a verdict was taken, by consent, for
the plaintiff, subject to the opinion of the court.

Joseph Bell, for the plaintiff.

Ainsworth, for the defendant.
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Giuemrist, J.  In an aclion against several persons, whom
il is attempied to charge as partners, the decisions of the
courts are hearly uniform, although, perhaps, onc or two au-
thorities may be found to the contrary, that upon the question
whether a partnership exist, the declarations of one partner
are admissible only to charge himself, and are incompetent
to prove ihat any other person is a member of the firm. In
such cases the question is, whether the defendants be jointly
liable ? Each one may admit his own liability, as far as he
may choose ; but when the attempt is made to charge third
persons with a debt, upon his mere declaration, the evidence
is merely hearsay, and does not come within any of the ex-
ceptions which permit the introduction of such proof. Some
of the cases in which this principle is asseried, either directly
or incidentally, are, in New-York, Whitney vs. Ferris, 10
Johns. 66 ; Sweeting vs. Turner, 10 Johns. 216 ; Whitney
vs. Sterling, 14 Johns. 215; Harris vs. Wilson, 7 Wend.
57 ; in Massachusetts, T'witle vs. Cooper, 5 Pick. 414 ; Rob-
bins vs. Willard, 6 Pick. 464; in Maine, Jennings vs.
Elstes, 4 Shepley, 323 ; by Mr. Justice Story, Van Reimsdyk
vs. Kane, 1 Gall. 635 ; and in England, Sangster vs. Maz-
zaredo, 1 Stark. Rep. 161; Wood vs. Braddick, 1 Taunt.
104, and Dolman vs. Orchard, 2 C. & P. 104. 'The point
that such evidence is incompetent, is, therefore, now too well
settled to admit of inquiry.

Evidence is also offered to prove that Moore is a partner,
by his admissions. The agent of a factory at Gilmanton
desired to know whether the firm of Ellis, Little and Com-~
pany were responsible.  But his object was not to know who
constituted the partnership. He called on Moore, who told
him that Little had done the business of the company, and
that he knew nothing about it. Is this declaration compe-
tent to be submitted to the jury, as tending to prove that
Moore adimnitied himself to be a member of the firm? If the
agent had asserted, in Moore’s presence, that he was a mem-
ber of the firm ; or il Moore must have understood, from
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the manner in which the inquiries were made, that the agent
was addressing him ‘as a partner, his omission to deny his li-
ability might be competent evidence that he was liable. But
the case does not state what was said to Moore, or the man-
ner in which it was said; all we know is, that in answer to
something said by the agent, Moore said that Little had done
the business of the firm, and that he, Moore, knew unothing
about it. 'The agent might have addressed him as an indif-
ferent person ; as one who had access to no better sources of
information than those common to all. This is not improh-
able; or, at least, there is nothing in the answer of Moore
which might not, probably,have been said by any person in
the vicinity who knew that there was such a firm. It im-
plies no particular knowledge of the affairs of the partner-
ship. His remark might have been made in entire ignorance
that he was supposed to be liable. And it would be ex-
tremely unjust to hold that he had admitted a fact which he
was interested to deny, unless it should appear that it was
done intelligently, and unless his language should be sus-
ceptible of only one sensible construction. And as we are
not informed what was the conversation between the parties
which preceded the remark of Moore, and might be explan-
atory of it, we think the evidence as it now appears does not
tend to prove that Moore was a member of the firm.

The case, also, raises the question whether common report
that a.partnership exisés among the defendants, be competent
evidence to prove the partnership. In the case of Whitney
vs. Sterling, 14 Johns. 215, such evidence was admitted,
and no objection was made to it at the trial. "The court say
that no objection could have been made to it; that whether
general reputation ought to be sufficient, is questionable, but
that such testimony is competent. Evidence of the same
character was also admitted, or recognized as competent, in
Gowan vs. Jackson, 20 Johns. 176 ; and in McPherson vs.
Rathbone, 11 Wend. 96, Savage, C. J., says, “it was un-
doubtedly competent to have proved the partnership of all
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these defendants by general reputation.” 1t is to be remark-
ed that in none of these cases is any authority cited for the
position.

These decisions were all reviewed by Mr. Justice Cowen,
in delivering the judgment of the court in the case of Hal-
liday vs. McDougall, 20 Wend. 81. In commenting upon
the case of Whitney vs. Sterling, 14 Johns. 215, the learn-
ed judge remarks, that when the court say the evidence was
competent, it must be understood that it was so because no
objection had been made. 'This is not precisely correct, as
the court said that no objection could have been made to it.
The result at which he arrives is, that reputation is incom-
petent evidence, either standing alone or in corroboration of
other evidence; and the earlier cases in New-York must,
therefore, be considered as overruled.

In Pennsylvania, in the case of Allen vs. Rostain 11 Serg.
& R. 373, it was incidentally remarked by Tilghman, C. J.,
that general reputation was corroborative evidence, but was
insufficient standing alone.

We are not aware that the doctrine has ever received the
sanction of any court but those of New-York and Pennsyl-
vania; tribunals, it is true, entitled to much respect. We
have {ound no allusion even to it in two late treatises by
lawyers of distinguished eminence ; Greenleaf on Evidence,
and Story on Partnership; and in Iingland, the attempt to
introduce such evidence seems never to have been made. Its
cownpetency is denied by several decisions of authority, one
of which is Bryden vs. Taylor, 2 Hor. & Johns. 396, and
another is Brown vs. Crandall, 11 Conn. Rep. 92. Inthe
latter of these cases Mr. Justice White says, that “a person
of doubtful credit might cause a report to be circulated that
another was in partnership with him, for the very purpose of
maintaining his credit. His creditors, also, might aid in cir-
culating the report, for the purpose of furnishing evidence to
enable them io collect their debts.” It may be added, says
Mr. Justice Cowen, that, independent of sinister misrepresent-
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ations, there is scarcely a question upon which common rep-
utation is more fallible. A contract of partnership is, in its
nature, incapable of being defined by laymen; and whether
an apparent partuership be really so, or a contract of some
other character, is often a most embarrassing legal question
with the ablest lawyer. General reputation of the more or-
dinary contracts, the legal nature and effect of which are
understood by men of business in general, would be a much
more proper subject of proof by general report.

To these authorities may also be added the cases of Glod- .
dard vs. Pratt, 16 Pick. 412, and Pitcher vs. Barrows, 17
Pick. 361.

The judgment of the court is, that the evidence was in-
admissible, that the verdict should be set aside, and that there
stiould be a

New trial.

Wauire vs. HiLDRETH.

An attorney, to whom a promissory note is committed for the purpose of collection,
by the payee, derives no authority, from the mere fact of the employment, to
indorse and transfer the note, in behalf of his client, to a third person, so as to
enable him to maintain an action for the benefit of the payee.

Assumesir.  'This case comes before us upon the follow-
ing agreed statement of facts:

The action was commenced before a justice of the peace,
and judgment was there rendered in favor of the plaintiff,
and the action carried to the court of common pleas for this
county, by appeal from that judgment. The declaration con-
tained two counts. The first was upon an account annexed
to the writ. » That count was abandoned at the trial before




