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ations, there is scarcely a question upon which common rep-
utation is more fallible. A contract of partnership is, in its
nature, incapable of being defined by laymen; and whether
an apparent partuership be really so, or a contract of some
other character, is often a most embarrassing legal question
with the ablest lawyer. General reputation of the more or-
dinary contracts, the legal nature and effect of which are
understood by men of business in general, would be a much
more proper subject of proof by general report.

To these authorities may also be added the cases of Glod- .
dard vs. Pratt, 16 Pick. 412, and Pitcher vs. Barrows, 17
Pick. 361.

The judgment of the court is, that the evidence was in-
admissible, that the verdict should be set aside, and that there
stiould be a

New trial.

Wauire vs. HiLDRETH.

An attorney, to whom a promissory note is committed for the purpose of collection,
by the payee, derives no authority, from the mere fact of the employment, to
indorse and transfer the note, in behalf of his client, to a third person, so as to
enable him to maintain an action for the benefit of the payee.

Assumesir.  'This case comes before us upon the follow-
ing agreed statement of facts:

The action was commenced before a justice of the peace,
and judgment was there rendered in favor of the plaintiff,
and the action carried to the court of common pleas for this
county, by appeal from that judgment. The declaration con-
tained two counts. The first was upon an account annexed
to the writ. » That count was abandoned at the trial before
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the justice. The other count was upon a promissory note,
made by the defendant, payable to one Joseph Ide, or order,
on demand, and interest annually, and indorsed as follows:
“Joseph 1de, by his attorney, C. Ainsworth.” 'The note
was indorsed merely for the purpose of collection ; the plain-
tifl was a mere nominal party, and Ainsworth had no author-
ity to indorse the note, except his general and implied au-
thority, as attorney to Ide, for collecting the note.

And it was agreed by the parties, that such judgment should
. be rendered in the action, as, iu the opinion of this eourt,
the above facts would warrant.

Ainsworth, for the plaintiff. An attorney, who is employed
to collect a debt,.may assent to an assigniment (or the benefit
of the creditor, and bind his client thereby. 2 Kent’s Com.
(4th ed.) 620, note c.

He has’ power, also, to indorse his client’s writ, in the
name of his client, and to bind him by such indorsement.

So, also, he may compound the debt of his client, or sub-
mit the same to arbitration in his behalf. 2 Stark. Lo,
153, 155. ,

"The cashier of a banking company may indorse a promis-
sory note which is the property of the bank, and authorize
a demand on the maker and notice to the indorser. Hari-
Sord Bank vs. Barry, 17 Mass. E. 94.

[t is presumed that an atiorney has the authority which
he exercises in the case, at least until the contrary appears
by some denial of the principal.

Bellows, for the defendant. 'The cashier of a bank may
have power to indorse the notes of the bank in the due and
ordinary course of the business of the bank. But the duties
and powers of an attorney are not like those of a cashier.
The duties of an attorney are not general, but are special
and limited, and so is the authority confided to him. He
has no authority to indorse his client’s notes.
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Woons, J. The only question arising upon this case is,
whether an attorney, who is employed to collect a note, by
virtue of the employment aloneis clothed -with authority to
indorse the note which he is employed to collect, so as to en-
able a nominal party to maintain an action against the malkenr.

The extent of the authority incident to the office of an
attorney, is a subject which has often come under the con-
sideration of courts, under widely diflering circumstances,
and has been much discussed. An attorney who is employed
to prosecute or defend an action, is a special agent. His au-
thority is bounded and limited by the necessities of the case.
He is clothed only with the power requisite to the accom-
plishment of the purposes of his employment. And no doubt
exists that to that extent he is clothed with anthority by
implication of law from the employment itself.

In Miner vs. Smith, 6 N. H. Rep. 220, it is said, that
“an attorney, having authority to commence an action in
the name of any individual, is authorized to place the name
of that individual upon the writ as indorser.” And in Pei-
tingdll vs. McGregor, 12 N. H. Rep. 193, it is said, that
ina case in which the party can properly, in conformity with
the provisions of law, bind himself, and it is necessary, for
the purposes of the action, that an obligation should be en-
tered into, connected with the suit and as a part of it, inits
regular course, such obligation, when entered into by the
attorney in behalf of the client, binds the client.

But no case is found, pushing the limits of the authority
beyond the limit of a reasonable necessity, or beyond the
performance of acts touching the action and the proceedings
connected therewith.

In the case of the York Bank vs. Appleton, 17 Maine
Rep. 55, it was decided that an attorney of record, in a suit
against the maker of a note, has no authority, from his em-
ployment as attorney, to execute a valid release to an indor-
ser of the same note, to render him a competent witness in
the suit. Mr. Chief Justice Weston in that case remarks :
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“ I{ does not appear that Mr. Shepley, the plaintifls’ altorney
in this suit, had any other authority from them except what
resulted from his being employed by them in this cause.
That could not give him the right to release any other col-
lateral security. It would have the effect to put the rights
and interests of clienls unnecessarily into the power of their
attorneys.”

In Lewis vs. Gamage, 1 Pick. 351, the court say : ¢ No
doubt an attorney has a right to prosccute a snit to final judg-
ment and execution, and to receive the money for which the
judgment is recovered ; bui we arc of opinion thai he has
not a right to discharge the debtor, upon receiving a less sum.”
Sce, also, Langdon vs. Potter, 13 Muass. RR. 319.

In Union Bank of Georgetown vs. Geary, 5 Pelers’ IR
113, it is said, ihat “ the general authority of the attorney
does not cease with the entry of the judgment. He has at
least a right to issue an execution, although he may not have
the right to discharge such execution without receiving sat-
isfaction. TMis suit does not terminate with the judgment.
Proceedings in the exccution are proceedings in the suit.”

An attorney, who has become such of record, has power
10 reler the action in which he is employed by arule of court,
that being a legal method of prosecuting the suit. Hucklund
vs. Conway, 16 Mass. 1. 396.

In Penniman vs. Paichin, 5 Vermoni E. 346, it was de-~
cided that an attorney has no authority to assign a demand
entrusted to him for collection. In the opinion of the court
in that case, it is said, that an attorney “ is not authorized
to make any disposition of the demand, or exercise any au-
thority over it, which is not necessarily involved in the dis-
charge of his duty. Hence, he cannol compromise a de-
mand without special authority for that purpose, nor discharge
it without satisfaction ; much less can he assign it for his own
benefit, such an act being not only foreign to the purpose of
his employment, but inconsistent with it. A power, so lia-
ble to abuse, can with no propriety be admitted.”
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In Adams vs. Robinson, 1 Pick. 461, it was decided that
an attorney of record may appeal and recognize for his prin-
cipal to prosecute the appeal, and that he may at-the same
time recognize as surety.

From the decided cases, it is readily perceived that the act
~of an attorney employed to collect a demand or prosecute
or defend an action, in order that the same may be regarded
as authorized by implication from the mere fact of the em-
ployment, must be connected with and be a part of the pro-
ceedings proper in the collection of the demand, or the pro-
secution or defence of the action.

Perhaps it may be stated, as a general rule, that whatever
a party can propetly do, and which is necessary to be done
in order to the proper commencement of an action, and the
prosecution of the same to its legitimate results, in due course
of law, and is part and parcel of the proceedings in the ac-
tion, an attorney, employed to conduct the action, is also au-
thorized by the employment to do. Beyond that, no author-
ity can be properly implied from the employment alone. By
no fair intendment can the power conferred be held to extend
beyond that limit.

A just application of these principles to the facts of the
case under consideration, admits of no doubt as to the proper
decision of the question raised by it. The iidorsement of
the note was an act altogether aside from, and was an un-
necessary preliminary to the commencement or prosecution
of the action, to enforce the payment of the note. It was
not an act essentaal to its proper commencement or necessary
to facilitate its proper prosecution. It in fact formed no part
of the legal and ordinary proceedings in the suit. No special
authority was given for the exercise of the power assumed
by the attorney. The action might well have been brought
in the name of the payee. At any rate, it is sufficient that
the indorsement of the note formed no part of the proceed-
ings in the action, to the management of which the employ-
ment had relation, but was a proceeding altogether foreign
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thereto. The power exercised must, therefore, be regarded
as a mere assumption, and the indorsement of the note an
unauthorized act. 'The opinien of the court, therefore, is,
that the action is not maintained, and that there must be
Judgment for the defendant.

KinesBURY vs. SMITH.

It is mot sufficient, to entitle the party proposing to take a deposition, to the use
of the deposition, that a notification to the adverse party of the caption should
contain merely the name of the justice of the peace before whom the deposition
is to be taken, and the day, hour and place, of the caption, as, by the terms of
the statute, is required ; but it must, in addition thereto, state such other facts
as are calculated reasonably to inform the party to be notified, of the action in
which the depositions are intended to be used; and, consequently, must, with
reasonable precision, indicate the persons who are the parties to the action.

A. M. K, of H, by his guardian, I. X, of H., commenced an action against S., of
H. A notification of the caption of a deposition was addressed to S., of H.,
which contained the name of the justice before whom the deposition was to be
taken, and stated the hour and place of taking the same, and described the form
of the action iruly, as well as the term of the court at which the action was to
be tried ; and then proceeded to state thus : “in which plea, A. M. K, of IL,a
minor under the age of 21 years, who sues by his guardian, I K. of H. ;"—Held,
that the notification was sufficient.

A fraudulent purchase of personal chatiels, accompanied with delivery, is not void,
but voidable only at the election of the vender; and, until the sale is avoided,
the vendee has full power to make a valid sale of tho chattels to a bond fide pur-
chaser, having no notice of the fraud. )

It is sufficient, to cnable such subsequent purchaser, without notice of the frand, to
maintain the title to the chattels conveyed. to him, as against the party defrauded
by his vender, that some portion of the consideration was paid at the time of the
purchase.

A frandulent purchaser of a chattel is not a competent witness for his vendee of
the same chattel, in an action brought by such vendec against the vender of such
purchaser, to recover the value of the chattel ; the vender having re-possess-
ed himself of the chattel, and the question at issue being the validity of the title
undertaken to be conveyed to the plaintiff in the action, by the witness. In such

13 109
169 367




