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at thethat was interestedhold,cited. We Chandlerthen,
when itas at timehe his as well thegavetime deposition,

thatin of thisevidence, suit;was introduced in the event
whoin of thehis interest was favor of the success plaintiff
wastocalled and that the hishim, competencyexception

be setwell and for that the verdict mustthat reasontaken;
aside and a

New trial granted.

Houghton.Bliss vs.

state,a that"When contract citizens ofhas been entered into in another between
state, state,by sufficiencyand its terms is that the of the trans-to be executed in

same,purpose, dischargeactions for anduponthe as a of thewhich are relied
transpired state,have byin that the laws of the statemust be determinedwhich

in which the wascontract made.

negotiable promissory 19th, 1833,JanuaryA in the state of Ver-note was made
mont, H.,by P., order, B., Vermont,payable to at in and was afterwardsor

B.,byindorsed P. theto who were all citizens Vermont. Prior to indorse-of
B.,said N.,purchasedment of said a Ver-note to H. a note of also citizen of

mont, against saidP.; upon byand ofbeing B. of the indorsementnotified
H., P.againstnote to him the ofassignmentsaid H. B. of noteinformed of the

H.,by state, itUpon by againstN. to him. saidbrought in this B.action said
held, by Vermont, time, questionbywas that the laws in at which theof force the

determined, anavail H.as•must be the N. H. notnote which indorsed to could
suit; having givento in theoifset the note no notice been to P. of indorsement

to, B.,by defendant, priorthe note N. the orof to the indorsement of the note to
to the commencement of the action itself.

for had andAssumpsit, money received. The plaintiff
a datednote,in evidence madeJanuary 19th, 1833, bygave

for and order,the defendant to Peter orParker,100, payable$
at in two fromBradford, years with interestdate, annually,
and toby Parker indorsed the The note was madeplaintiff.

atand andBradford, the defend-payable Yermont, plaintiff,
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writ was datedand all in Vermont. Theresidedant, Parker,
20th, 1839.February

andissue, accompaniedThe defendant the generalpleaded
defendant, theonthat thewith a statement,the briefplea
a madewas the holder of note byof 1835,19th January,

tofor1832,Parker, 21st, $60.00, payablePeter dated April
and New-use, byin two withNoah Newell, bearer, years,or

ofon 19th Jan-dayell to the defendant —that saidindorsed
sum ofwith thetendered said note, togetherheuary, 1835,

which thein of the noteto the discharge$36.11, plaintiff,
defendant,thethen held the defendant. Andagainstplaintiff

of which shouldthat, Vermont, gov-contended the lawsby
thetender was an answer tocase, plaintiff’sern this such

that heevidence to showaction. offered tendingHe also
1835, theofday January,had since the 19thalways, kept

the noteand he thensaid sum of on hand, produced$36.11
also otherand in And he offered evidencecourt.money

the of facts contained in briefto show truth the histending
statement.

The that theoffered evidence to showtendingplaintiff
ofdefendant was not the bona holder the note offered byfide

the in the note still in Newell.him, but that wasproperty
was evidence to show that theThere beforetending plain-

of thethe note he asked de-Parker,tiff purchased $100.00
fendant if had to and if he hadany it, any objec-he offset

to totion the of it the which the de-bypurchase plaintiff;
that that hefendant answered he had no and was asoffset,

to the note to as to other ;thewilling any personpay plaintiff
and that the after the theconversation,plaintiff, purchased

alsonote. There was other evidence show thattotending
was of the at the timethe defendant the holder note$60.00

the ofthe made above him and onenquiries beingplaintiff ;
ifasked the he had theby any thing note,plaintiff against

he andsaid that thehad, note.produced $60.00
ifThe that thecontended, defendant thatknewplaintiff

the intended to the andplaintiff purchase note,$100.00
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had reason the conversationthe to fromsuppose,plaintiff
with the that and wasdefendant, it,he had no offset against

to it to the andwilling pay plaintiff, thereupon purchased
defendant thenote,the the could not afterwards purchase

note it theand offset claim.against plaintiff’s$60.00
court instructed the the laws of Ver-that,The jury, by

theif defendant were the of themont, bona holderfide
aand tendered it to the with sum ofnote, plaintiff,$60.00

to theequal balance between two suchmoney notes,the
with herethe of the note and thetender, moneyproduction

was answer tocourt,in an the action —That theplaintiff’s
offer thedefendant note an answer inasmight part$60.00

the he held it and notified thesuit,to providedplaintiff’s
before of the action,thereof the commencementplaintiff

itif he did not hold time ofeven at the the madeenquiries
the and the theby plaintiff; purchasedalthough plaintiff

on the ofrelying statement the defendant thatnote,$100.00
no andhad to the was as to itnote,he offset towilling pay

to notanyas other that this didthe plaintiff person, estop
the defendant from afterwards the note,purchasing $60.00

of itand himself in this suit.availing
defendant offeredtheThe of William D. Chase,deposition

in the oftaken Wisconsin. The notice to theterritory plain-
awas insigned by magistratetiff that To thisterritory.

defendant but theobjected; was admitted,the deposition
tosubject the exception.

a for thejuryThe returned verdict which thedefendant,
aside,to set and for a new trial,moved on ofaccountplaintiff

of the and theadmission evidence instructionsthe aforesaid.

whom was for the WePerley, (with Britton,) plaintiff.
ofthat notice thethe ofobject, Chase’scaption deposition

a justicewas not of thesigned' within thisby peace state.
toThe statute it be sorequires The noticesigned. is to be

the aresame, whether the in or out of this state.parties
Mass. R. 229.11
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The note be-was wasnegotiable negotiatedand actually
fore which notedue, this is Parker'saction founded.upon

ofcould not the courtsbe received of defence inby way
a of isYermont, nor as The set-off governedset-off. right

and oflimited two of the statute Yermont.by provisions
one it allowed of aBy is no set-off shallthat beprovided,

note in-taken of theindorsement, unless notice isby given
dorsement a rightbefore and the othersuit ; by provision,
of set-off is allowed the of set-off iswhere per-only right
fect before the notice of indorsement to the Inthe plaintiff.
this case onthere was no of set-off Parkerright against
account of first R. In that casethe 3 Vt. 540.provision.
it was by indorsement,to off a note obtainedsetattempted

de-before the thenote sued was indorsed to Theplaintiff.
fendant in his of set-offrightthis case had not perfected

toindorsementagainst before was of thehe notifiedParker,
the the inand for that he cannot set notereasonplaintiff, up
set-off against the action.plaintiff’s

If Parker had the the note would consti-action,brought
tute no aeither underdefence, equitable,orlegal except
statute of H.Drew,set-off. vs. 6 N.Chandler 471.Rep.

is aSet-off entirely statutory right.
the ofstatutes the matter of defenceBy Yermont, bemay

or in this isevidence not at how-given ; election,pleaded,
be in manner,but a toever, must law. 1accordingproper

3Verm. R. 11Ditto Ditto 204.477; 540;

forBell, the for thestatute,defendant. Our providing
of takenis confined to in thistaking depositions, depositions

state. The thesubjectstatute on the thatoriginal provided
notice should be Statutes onlysomesigned by magistrate.

to the state law thewhere made. If theapply gives power
ato take to beit also the necessarydeposition, gives power

exercised in the of it.taking
do not under the statutesWe to set this defenceattempt up

of this law the of defencestate. The of Yt. authorizes form

VOL. XIII. 17
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a set-off.set never set it technicalhere have asWeup. up

inin this action byThe remedy soughtPerley, reply.
if a isthe be indefendant, it admissibleremedy Vermont,

not here our laws. vs. N.Howard,admissible Gibbs 2.by
vs.; 473,H. 296 LawsRep. Story's 481; WolfConfl. of

Oxholm, M.6 S. 92.8p
intender set this case is no shouldThe tender. Itup

and on trial. It is now too late.have been producedpleaded

note which basis of this actionJ. The forms theWoods,

ofa contract entered into in the state andVermont,being
of that state, bybetween citizens and its to bebeing, terms,

and the relied inthere;executed transactions upon discharge
ofand in defence this as well as inthereof, action, support
within that the ofhaving state,of theit, rightstranspired

this incontroversyto those must beparties particulars gov­
and the laws in in at thebyerned determined force Vermont

thosewhen transactions occurred. Harrison vs. Ed­time
Verm. R. 648­ Peck vs. 14wards, ;12 Ditto 33.Mayo,

defence set is not an in thetechnically off-set,The but isup
aof an or is rather of anoff-set, waynature notice off-set hy

and it is the counsel the de-defence; contended, byof for
that the set statement,transactions out in the brieffendant,

with all the facts thein found constituteby case,connection
in the chosen to the andanswer form plaintiff’s action,an

histhe defendant to hold verdict.entitle
theall as to the manner ofenquiriesWaiving defence, which,

rule of must be inlaw,well settled with theconformityaby
the isremedyof the where andsought,laws place assuming,

objectionof nodecision,the this that existslegalfor purposes
tothe which wequestionthe form shalladopted, particularto

attention whether the instructions of theis,our courtturn
to the were thatnote,to relative correctjury, ; for,the $60
thesettled, view entertained us in toupon bybeing regard

ofdecisive the beforecase and renders theit, us,is decision
of farther the casequestions arising imma-any upon wholly



131TEEM, 1842.JULY

Houghton.Bliss v.

terial. The that the defendantwore, mightinstructions offer
the the suit,note as an in toanswer plaintiff’s pro-part$60
vided he held notified the before thethereof,andit, plaintiff

if did hold atof the he not itaction,commencement even
thethe time of made the andby althoughenquiries plaintiff;

the thethe note state-relyingplaintiff purchased upon$100
that no thement of the defendant he had off-set to note,

and it toas to the as to anywas otherwilling plaintiffpay
and that did not the defendant from after-thisperson ; estop

of itwards and himselfnote,the availingpurchasing $60
in this suit.

question, among others,The involves thecharge, then,
ofcan,whether the defendant the laws set offVermont,by

an the ofindorsed the note inby suit,note, signed payee
sued, ofagainst the of the note the andindorsee purchase

to benote, off,indorsement of which set theattempted payee
of the note ofsued had no notice or at the time theto,prior

of nowindorsement the to the which is in suit,note plaintiff,
or at the time of the the indorsee.byaction brought

The Vermont, October, 1798,statute of in enablingpassed
toindorsees inmaintain actions in own the firstnames,their

section to ofgives the indorsees topromissory notes, payable
a,nororder, the to thereonbearer, maintain action inright

their own names. the defend-The second section enables
ant such toin all of de-equitableactions avail anyhimself

hefence which have if thethe action wasmight brought by
and oforiginal ; also to anpayee anyoff-set demandsplead

to be in thewhich defendantpleaded off-set, mayproper
notice,have theagainst before ofororiginal payee payees,

itsuch the defend-also,indorsement. And is thatprovided,
ant not notifyshall off-set an unless he thenote,indorsed

of suchplaintiff before theindorsement commencesplaintiff
his suit.

The court of inVermont, Parker vs. 3Kendall,supreme
aVerm. R. have540, given construction to these several

of the statutes of theprovisions Vermont. In that case,
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note sued was indorsed on andMay 1, 1829,to the plaintiff
the werethe of the noteagainst sued,Morgan, payeenotes

and to inindorsed the defendant Marchregularlypreviously
or and when the the defend-;1829 notifiedApril, plaintiff

ofant the transfer of the note to the defendantsued, him,
of of him,informed the the the notes toplaintiff assignment

which were to be off to theset note sued.proposed
inJ., the of courtWilliams, delivering says,theopinion

“ these statutes it that no defeat-From action can beappears
a aed in offset founded on note theindorsed, unlessby plea

was notified of thesuch indorsement toplaintiff previous
acommencement of the and that the indorsee ofaction;

benote cannot affected claim which theanypromissory by
maker holds the those whichagainst werepayee, except

to theto be in offset before he noticegaveproper pleaded
aremaker that such note was indorsed to him. The court

of that the demands to in offsetbeopinion, proper pleaded
must be as if thesuch the defendant could have so pleaded
action had been the of the note.brought by original payee

these to the case before it will beus,In applying principles
that at theseen the time he. sold and delivered noteMorgan,

to had not been notified ofthe which is sued, anyplaintiff,
claim in favor of the and if hedefendant;himselfagainst
had commenced a suit he could not been de-thereon, have

of defendant,feated the the as he had not been noti-by plea
he tofied the defendant held the notes which gavethat

Flint that the the notes ofCo.; Mor-plaintiff& purchased
notice thereof to the before the de-defendant,andgan gave

fendant had claim which heany against Morgan,perfected
in him and the defendant;could have offset againstpleaded

be a better in a suit thesituation,cannot in holderbrought by
heof a than would have been if the suit had beennote,

“the The defendant insists that thecommenced by payee.
he to the of the notesnotice hisgave holding givenplaintiff

to was all that requisiteFlint Co. wasby Morgan according&
to the We think must havedifferently.statute. The claim
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Thebeen and Morgan. plain-perfected, againstcomplete
not thetiff was not the of and therefore wasagent Morgan,

to whom notice was to beperson given.”
The intention wasof the tolegislature undoubtedly pro-

tect the notes losses ofbymakers of reason theagainst
would beand other than ifnotes,sale transfer of suffered

to thesuits were the themselves enforcebrought by payees
went no Nothereof. And it farther. reason canpayment

be should the makerstheimagined why legislature place
of notes in a better as the thansituation, against indorsees,
that in which stand in relation to the them-they payees
selves and de-; case,most in the if theclearly, present
fendant were to have avail himself ofholden the toright
the wouldoffset the his be im-conditionagainst plaintiff,

of the note to thethe indorsementproved by plaintiff;
for it is thethe decided and fair andmanifest, case,upon

of theobvious construction of the Vermontvery provisions
the could notthat offset availstatutes, decisions,aside from

the had this suitas if he himself.against broughtpayee,
that was everdoes not Parker notified ofit appearFor

toof the note theindorsement and sodefendant,the $60
as himwas established thatagainstof set-off uponno right

notice thefact of the tothe in-plaintiff,Andground.
of notethe in suit,not the washe was payeeasasmuch

in case referred toholden the ofwas so ParkerItimmaterial.
off,to be set being againstnote attemptedThevs. Kendall.

the theand not against plaintiff, rightof the notethe payee
established, him,as inagainstto berequiredwasof offset

theasavail Theagainst plaintiff.same shouldthat theorder
of thenor the agentthe payee,neither payeewasplaintiff

anot be as no-could regardedto hima noticecourseand of
seen,we havecould, givealone aswhichto thetice payee,

factthe thatin this case. Andclaimedof offsetthe right
toin defence previouslynote offeredtheheldthe defendant
toof no availisthenote to plaintiff,of thethe indorsement
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defendant, under thethe of this and fur-circumstances case,
no ofnishes ground defence.

The were thejury instructed, however, that if defendant
held the note to the of the note in suitprior purchase$60

the and notified theby of that fact beforeplaintiff, plaintiff
the of this he thesuit,commencement was entitled to offer
same in answer to the action. Inasmuch,plaintiff’s then,

itas that both those facts were asappears immaterial,wholly
the of the in in-affecting rights this and theparties suit,

structions involve the that the offset of the noteopinion $60
of defenceby way availmight the defendant the find-upon

of twotheseing facts, no notice had beennotwithstanding
to thegiven Parker, before thepayee, indorsement of the

note or evensued, at timeany before the commencement of
ofaction,this the fact of the theindorsement of note offered

in the sameset-off, must be as and theregarded erroneous,
verdict bemust set aside and a

Neio granted.trial

Bell vs. Glazier & Trustee.

9, 30,1841,theSection of act of June “makingfarther provisions in relation to
debtors,”the trustees of does not plantiffentitle the to againstcosts trustee,the

by reason of the fraudulent acts of the trustee in reference propertyto the of
principal debtor,the designed to aid Mm in defeating delaying creditors,or Ms

but which transpiredhave anterior passageto the of the act.

Foreign Attachment. The questiononly made was,
thewhether trustee was liable to the inplaintiff costs.

The trustee disclosed as follows :
“ Some time in the1837, principal defendant, Glazier, em-


