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of one of the that costs follow-The declaration arbitrators
would havewas all had said it notso,not an award. Ifed,

been madebeen an but a The award hadmistake.award,
previously.

nohave if had awardedcertainty,There would been they
unless the or a modeamount,costs, they specified provided

to for was no tribunalwhich it was be thereby ascertained,
to was ended andtax them. The suit the submissionby
award.

it this that a byBut is sufficient for case declaration one
in of an madearbitrator, others,the the after awardpresence

and that followed be consideredit,costs cannotpublished,
an award of costs.

founded anfails,The action, therefore, being awardupon
and a to a sum and this reason theawarded; forpromise pay

theother raised in thequestions argument, legalrespecting
of are Thevalidity the defendant’s immaterial.promise,

evidence toseems show that was between thethe submission
and the defendant.plaintiffs

aside,Verdict set

Hovey vs. Blanchard.

1,1831, tenants,July providingact of further for andThe remedies landlords does
occupant byapply a where anot to case the holds title adverse to that of the

claimant, right.and never hishas admitted

another,agentIf as and anone assume to act of act be done for him ofcause to
benefit, chargedthe latter the he must withwhich afterwards takes take it notice

appear knowledgebeenof such matters as to have at time within the andthe
agent.recollection of the

principal chargeable constructively, were, atThe is with notice of which thefacts
by agent, knowledge memoryan his within thetime of act done and ofthe

agent.
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theacknowledged. Onland it a andof deed executedAn owner conveyed by duly
enclosing a demandandhe carried a letter annext directed today attorney,

and upontheagainst residence;for to the ofhimself, collection, attorney’splace
thetoascertaining sheriffthat the was a openabsent,attorney requested deputy

thushada which hemake the and landwrit attach theletter, demand,upon
leviedissued waswhich was and executionthedone,conveyed; subsequently

the acthimself ofthe that if he availthe wouldcreditor,upon premises. Held,—
Insgrantor causing charged withthe in the be must beof land to attached,

knowledge of the had made.which heconveyance

orThe statute of June enacts that a writ made sheriff,29, 1829, deputyby any
judgmentshall be If a writ obtained,void. made be andsheriff, so entered,

execution void,and whether a under it bemade will absolutelyissued; levy
quere?

' toa magistrate,commenced beforeComplaint, originally
a the actrecover of of land in underBristol,tractpossession

of landlords andJuly further remedies for1, 1831, providing
tenants.

the andThe defendant that did not hold househepleaded’
tenement law,without and the of the saidagainst right

he at the forth ofHovey, said,because that oftime suing
writ, the wasthe same the and tenement of Levihouse Bart-

lett and Jeremiah H. and andPrescott, he heldthat occupied
as tenant them.under

The that at the time of the writplaintiff replied, serving
the defendant inwas of the demandedpossession premises
without law and ofagainst the the and tra-right plaintiff,

theversed that the toallegation premises Bartlettbelonged
and Prescott, and that the defendant as their tenant.occupied

defendantThe reaffirmed the ofmatter the and ten-plea,
dered an which wasissue, joined.

aThe issue ofinvolving question the case was car-title,
to theried common for trial. the in thatpleas trial,Upon

thecourt, objecteddefendant thethat hadplaintiff miscon-
ceived his andremedy, the court reserved the question.

was admitted thatIt Levi H. on theMorgan, ofday21st
1838, was theAugust, owner of the premises.

The claimed title under anplaintiff attachment of the
August 22d,premises a1838, writ in hisupon favor against
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a judg-a sheriff;Quimby, deputymade AsahelMorgan, by
a of theand1838, levyterm,ment said action,in November

which was1838,13th,issued Decemberthereon,execution
recorded.duly

Morgana deed fromindefendant introduced evidenceThe
executed,1838, dulydatedBartlett, 21st,Augustto Levi

24th,and Augustthat recordedday,and onacknowledged
a deed from Bart-Also,the same1838, conveying premises.

ofthirdone undividedto Prescott, conveying partlett J. H.
the premises.

1840,ofon the day priorwas admitted that 4th April,It
was indefendantthe pos-the of thisto institution process,

as tenantthe sameto holdof the claimingsession premises,
of Bartlett Prescott.&

intro-the defendantand levy,defeat the attachmentTo
ithis testimonyas a witness. From appearedduced Quimby

to himcameon of August, 1838, Morganthat the 22d day
to be signed byaat sealedHill, letter, purportingbringing

Esq., bearingaddressed to M. Phelps,Georgethe plaintiff,
to collectforthwith3d, 1838, requestingAugust Phelpsdate

toletterhanded theinclosed, and that Morganthe note
atabsenthim that was thenwho informed PhelpsQuimby,

a demandthat there wasthen intimatedMorganNew-York.
to theandcollected, opento be desired Quimbyletter,in the

Morgan,and a note in itdid, byhe found signedwhichletter,
a writ;ofat the madewhich, request Morgan, Quimbyupon

inattached thedirection,by Morgan’s premisesand then,
of 1838.of the day August,the afternoon 22dinquestion,

had noat the time of the attachment knowledgewitnessThe
afterwards.but heard of itBartlett,toconveyanceof the

New-York, Quimbyfrom deliveredreturnedPhelpsAfter
made, theto After the waslevynote and letter him.the

of it.fees andthe expensespaidplaintiff
the testi-foregoing facts,of thatbeingcourt opinionThe

of inthe plaintifffied to made theQuimby, Morgan agentby
and knowl-of the that thethe attachmentdirecting premises,
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of of the toof theedge Morgan, conveyanceprior premises
under theBartlett, was, circumstances, notice to the plaintiff

of that and byso aconveyance, taken,verdict wasruling,
the theconsent, defendant, subjectfor to of this court.opinion

for theSp plaintiff.Quincy Phelps,

Jos. II. for the defendant.Stevens,Bell S.Sp

neverC. J. The of landlord and tenantParker, relation
existed between these Levi H. wasMorgan formerlyparties.
the owner of the to makeThe endeavorspremises. plaintiff

titlehis anunder and a executionattachment, levy of the
the asland, the of defendantTheupon property Morgan.

inis lessee of and Prescott,as Bartlett who claimpossession
under a deed attachment,from executed to theMorgan, prior
but not recorded until a title setsubsequent day. The up

the to thatby is, adverse under which theplaintiff therefore,
defendant theand the latter have defeatedholds, might pro-
cess that never admitted theupon havingground, plaintiff’s
title. Leavitt vs. H.Wallace, N. Rep.(12 490.)

But the raise a different The defend-question.pleadings
ant hisavers, in that Bartlett and Prescott have title,plea,
and that withhe holds as their Thetenant. plaintiff replies
a formal of the Whether thistraverse whole matter. might

have we needobjected to, demurrer,not been noton special
matter of theenquire. defendant reaffirms theThe plea,

joined.and which iswhole,tenders an issue the Andupon
whether defendantis,the the maintains hisquestion allega-

tions.
withUnless the is notice of the deedplaintiff chargeable

before the attachment was the andmade, levyattachment
him the better title.give

It in evidence that himself caused theappeared Morgan
to beattachment made. came there letter whichHe with the

inclosed the was indemand. He that the of theagent plain-
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and there is atiff, evidence from which well inferjury might
that ho was to directions the modegive respectingparticular
of and when itnone;service. The containedletter was

the it was directedattorneyfound that to whom was absent,
tohe desired him make ait, requested writ,toQuimby open

and ordered the attachment. subsequentlyThe plaintiff paid
the of and claims thethe underlevy, attachment;expenses
and he fact aif it be that was in ofcreditormight supposed

and demand in faith to thegoodhad sent the attor­Morgan,
for otherney, collection, Morgan anywithout giving authority

than that of still mustthe letter be; Morgancarrying regard­
ed andwrit,as his in the theagent making attach­procuring

to ament, because the the suitby judgmentplaintiff pursuing
and and under the haslevy, attachment,by claiming adopted

hethe act of his own. If the act ofMorgan as Mor­adopt
it;he must take and is immaterialgan it cum onere whether

had a to direct theMorgan previous authority attachment.
therefore, withThe must be notice ofchargeable,plaintiff

the had been made theby Morganwhichconveyance day
full of theknowledge executionprevious, Morgan having

subjectand contents of that Theconveyance. matter of
had athe in directattachment,the connec­agency, making

tion and the which hadwith, bearing conveyance beenupon,
and must not beexecuted, Morgan only presumedpreviously

thebut he not haverecollect, forgotten,to could execution
is,of that The case within theconveyance. therefore, rule

the withconstructively, noticecharging ofprincipal, facts
which at of the done thewere, the time act agent, withinby

of thememorythe and agent. 2knowledge Livermore on
236, ; 609,Vernon vs.Jennings ;237­ 2 Moore­ 13Agency

Mill; on 131.120,Ves. Hiern vs. Story Agency­
aAnd is case for thethis ofvery applicationappropriate

the rule for it a most at fraud on; presents palpable attempt
the of with circumstances somewhatMorgan, tendingpart

to show on the of thecollusionstrongly part plaintiff.
The betitle an-might questionedperhapsplaintiff’s upon
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“statute of enacts that if29, 1829,other Juneground. The
or makesheriff, sheriff, ■writ,shallany deputy any process,

declaration or for other the same shall beanyplea, person,
The writ which the were attachedvoid.” upon premises

a in of thissheriff,was made direct violationby deputy
madeof the statute had an beenobjection; and,provision

have failed for that cause.before the action mustjudgment,
as the andit can be regarded rendering judgment,Whether

the under also admit of morevoid, mayaslevy it, absolutely
and not to the atdoubt, need be settled. We advert matter

for the of of thetime,this thiscensuring disregardpurpose
sheriffs, of which it is to be feared this isbystatute deputy

a tonot instance. is not enter into anItsolitary necessary
theof the reasons which induced tolegislatureexposition

thatenact the law : and we need no shouldonly say attorney
ahe knows has been made byenter a writ which deputy

thein violation of statute.sheriff,
on the verdict.Judgment

& a. vs. Barron.Barrett

rendercancelling, will notan actualagreement a withoutA mere to cancel deed,
it void.

granted tosame timeand at theit to theThe owner of land plaintiffs,conveyed
thatin considerationright a river,a build a dam across certainthe defendant to

assigns, togive and conditioned indemnifya bond to the theirhe would plaintiffs
wasThe deed to theinjuryall the dam.them from caused plaintiffsby

deliveredagreement and the bond wassurrendered of theafterwards parties,by
“ agreementwhole trade was cancelledgrantor,the who testified that the byto

and de-land a thirdgrantor then the toof the The person,conveyedparties.”
it; Held,might thatgrantee, have the benefit oflivered the bond to the that he —

agreementdid an to cancel the bond.these facts not prove

nonis inan debt a of which the alternative,To action of on the conditionbond,
goodis anot plea.darrmificatus


