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Elliott v. Quimby.

award was paid so as to discharge the suit. This has not
been done, and the whole proceeding falls to the ground.
The appointment of an auditor by the court was, under
the circumstances, perfectly proper. The case would of
course proceed precisely as though there had been no at-
tempt at submission or award in the suit. The auditor has,
however, transcended his aunthority, in passing on matters sub-
mitted to the arbitrators but not embraced in the suit. His
report must, therefore, be set aside or recommitted, that it
may be corrected in this respect.
Report recommsited.

Merrizn & a. vs. ParMER.

A person specially deputed under the hand and seal of the sheriff of the county,
is an officer de facto.

The validity of the acts of an officer de facto can only be enquired into in a suit
to which he is a party.

A wnit will not be abated because the officer who served it has not taken the oath
of office.

Assvmpsit. 'The action was commenced by a writ of at-
tachment. After enroling the writ, declaration, and officer’s
return, the defendant pleaded in abatement of the writ that
the officer who served and returned the writ, was not, before
the service and return, sworn to the faithful discharge of the
duties of his office.

Upon examination of the writ and officer’s return thus en-
roled, it appeared that the officer, in the service of the writ,
acted by virtue of a special deputation under the hand and
seal of the sheriff of the county indorsed upon the back of
the writ.

The plaintiffs demurred generally.

W. C. Thompson, for the plaintiffs.
Quincy, for the defendant.
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Merrill ». Palmer.

Woons, J.  'The matter of the plea in this case is insuffi-
cient to abate the writ. Hadley, who served the wrif, was
specially authorized for that purpose by virtue of a deputa-
tion under the hand and seal of the sheriff of the county
in which the service was made.

The exception taken to the sufficiency of the service is
based upon the alleged want of legal authority for that pur-
pose in the deputy, for the reason that he had not taken the
usual official oath for the faithful discharge of the duties of
his office.

But being commissioned by the sheriff, he acted under color
of office. He wasan officer de_facio, and that was sufficient.
f ‘Whether he was also an officer de jure, was a question which
could not be inquired into between these parties. The fact
that he was an officer de facfo was conclusive evidence of
. the legality of the authority under which he assumed to act,
as between third persons, The question of its legality would
be open, and could only be made upon an issue to which
¢ the officer was a party.

The authorities upon the question under consideration are
uniform and conclusive. Moore vs. Graves, 3 N. H. Rep.
408 ; Morsevs. Calley, 5 N. H. Rep. 222 ; Tucker vs. Ai-
kin, 7 Ditto 118 ; Lisbon vs. Bow, 10 Ditio 167 ; 9 Mass.
R. 231; 15 Mass. R. 180.

The judgment of the court, therefore, is that the plea is
insufficient to abate the writ, and that the defendant must
answer further.

CremenT & a. vs. Haprock.

By an agreement made between the plaintiffs and H., the plaintiffs were to pur-
chase a certain quantity of hides, and deliver them at the tannery of H., and he
was to tan them at his own expense, being answerable for all damage the hides

’ should sustain while they remained in his care; after which the plaintiffs were
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