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v.Elliott Quimby.

has notas to the suit. Thisaward was dischargesopaid
falls to the ground.and wholedone,been the proceeding

underof an the was,The auditor courtbyappointment
would ofThe casecircumstances,the perfectly proper.

at-noas had beencourse thereproceed thoughprecisely
has,at auditorsubmission or award in the Thesuit.tempt
sub-his in on mattershowever, transcended authority, passing

suit. Hismitted to the arbitrators but embraced in thenot
that itrecommitted,bemust, therefore, set orasidereport

be corrected in thismay respect.
recommitted.Report

&Merrill a. vs. Palmer.

A underperson the hand and seal of the sheriff of thespecially deputed county,
is an officer de facto.

The of the acts of an deofficer canvalidity be into in a suitonly enquiredfacto
which he is ato party.

writ willA not be abated because the officer who served it has takennot the oath
of office.

Assumpsit. The action was commenced a writ ofby at-
tachment. After enroling writ,the declaration, and officer’s

thereturn, defendant inpleaded abatement of writthe that
the officer who served and returned the not,was beforewrit,
the service and return, sworn to the faithful of thedischarge
duties of his office.

Upon examination of the writ and officer’s return thus en-
roled, it that the in theappeared service of theofficer, writ,

aacted virtue ofby special under hand anddeputation the
seal of the of thesheriff county indorsed back oftheupon
the writ.

The demurredplaintiffs generally.

W. C. for theThompson, plaintiffs.

for theQuincy, defendant.
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Merrill v. Palmer.

in case is insuffi-Woods, J. matter of thisThe the plea
waswrit,cient to abate served thethe Hadley,writ. who

of athat deputa-authorized virtuebyforspecially purpose
tion ofunder the and the countyhand seal of the sheriff
in which the service was made.

the isThe to of servicetaken the sufficiencyexception
based for thatthe of authoritywantalleged legal pur-upon

he not taken thein the the reason hadfor thatpose deputy,
usual theofficial oath for the faithful of duties ofdischarge
his office.

But hesheriff,commissioned the acted underby colorbeing
of office. was an and that wasfacto,He officer do sufficient.

heWhether also an officerde was a questionwas whichjure,
could not be into factbetween these Theinquired parties.
that he was ofan officer was conclusive evidencede facto
the of to act,the under which he assumedlegality authority
as wouldbetween of itsquestion legalitythird Thepersons,
be and an to whichcould be made issueopen, only upon
the officer was a party.

The theauthorities under consideration arequestionupon
uniform and vs. H.Graves,conclusive. Moore 3 N. Rep.
408­ 5 H. vs.; Morse vs. N. 222 Tucker Ai­Calley, ;Rep.
kin, Ditto 118: vs. 10 Ditto 9Bow, 167;7 Lisbon Mass.

15R. R. 180.231; Mass.
The of thecourt, therefore,the is thatjudgment isplea

toinsufficient abate the and that thewrit, defendant must
answer further.

&Clement a. vs. Hadlock.

II,By agreement plaintiffsan the plaintiffsmade between and pur-the were to
hides,quantity H.,a andchase certain of at tannerydeliver them the andof he
expense, beingwas histo tan them at damageown answerable for all the hides

they care;should while in his plaintiffssustain remained after which the were
vol. xm. 24


